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Introduction to the Family Court
Fiftieth Anniversary Publication

Silver anniversaries call for celebration — and Family Court has much to
celebrate. The founder’s goal, an integrated tribunal capable of adjudicating
and ameliorating every aspect of familial discord, has been largely achieved.
The contributions and achievements of literally hundreds of judges, thou-
sands of non-judicial court officials, and scores of public and private agen-
cies, merit congratulations and applause.

My relationship with the Family Court commenced in 1968, when the then
Presiding Justice of the First Department (with the concurrence of the Second
Department PJ) asked me to conduct a comprehensive study and evaluation
of “the new court” I found much to commend and much to criticize. With
the assistance of many individuals and the support of the Appellate Divi-
sion (in the pre-Office of Court Administration era), I devoted several years
to forging a unified New York City court from the multitude of disparate
predecessor tribunals. I also found that little was known about the origins
of children’s laws or the procedures which had evolved over the centuries

to adjudicate children’s issues. Iresolved to someday chronicle the missing
history-

That day arrived in the early 1980's, after I had traded court administra-
tion for academia. With the generous support of the New York Bar Foun-
dation, several research assistants and I uncovered long buried nineteenth
century session laws and many forgotten albeit significant trial and appellate
decisions, supplemented by scores of nineteenth and early twentieth century
governmental and private child welfare agency reports. The Creation of
Juvenile Justice hopefully weaves those threads into a coherent tapestry.

The tale told in “Creation” obviously ends in 1987, But Family Court, like
any institution dedicated to human relationships, continues to evolve. To
cite but a few examples, in 1987 the word “permanency” was meaningless to
family law, domestic violence was a largely hidden issue, and “parenthood”
embraced only heterosexual biclogical or adoptive parents. A new volume
would be needed to detail the developments of the past 25 years. In the
meantime, I am grateful that the New York State Bar Association has repub-
lished “Creation” in commemoration of the Court’s 50th anniversary.

We cannot know what the next half century will bring. We understand
the rich history and aspirations of this important unique court, and know
that today the court rests in capable hands. The proud tradition continues.
We have much to celebrate on this grand occasion.

Merril Sobie
September 2012
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PREFACE

For the child welfare and juvenile justice system the genera-
tion since the 1986 landmark Gaulr decision has been one of self-
doubt, controversy and change. As a Family Court judge in New
York State during the post-Gault generation and as a member of
several State advisory committees and commissions dealing with
the child welfare and juvenile justice reforms, I became heavily
involved in the heated disputes over the perceived failures of the
substantive and procedural family law and its administration, and
the proposals for legislative change. New York’s turmoil over the
State’s proper response to dysfunctional families, deprived chil-
dren and violent youth was typical of what nationally became a
major public policy controversy.

The existing system, during this era, was under attack from
both ends of the ideological spectrum. Both sets of doctrinal crit-
ics, however, proceeded from the same factual assumption about
the way the present system evolved. It was that, for about a half
century, beginning in the early 1900s, the United States embarked
and 2xpanded upon a radical experiment to merge traditional legal
concepts of substantive law and judicial authority regulating chil-
dren and families with more contemporary theories and practices
of social work, the behavioral sciences and social agencies. The
product of this marriage, so the critics asserted, was the infamous
“treatment model” of the family or Juvenile court, an unworkable
mutation which served neither the interests of its clients for the
improvement of their condition nor of society’s need for effective
social control.

Starting from these common historical presuppositions, the
critics from both sides arrived at radically different views as to the
basic, inherent defects in the existing approach. On one hand,
rights-oriented activists and academicians pointed to the unortho-
dox, overabundant judicial and administrative discretion in the
present system, of broken promises of rehabilitation and the lack
of objective standards triggering the exercise of court jurisdiction
over, e.g., child neglect and status offenders, all of which permit-
ted excessive State intervention which did more harm than good.
On the other hand, public order advocates saw the same features
and failed promises as the principal sources of pervasive leniency



and fuzzy-mindedness, crippling the social control function of the
law. and producing widespread anomie. It is noteworthy that the
reforms urged by both of the foregoing schools of thought mir-
rored each other in lookmg to a return to what they perceived to be
a truer, “punishment” model of determinate sanctions, severely
limited judicial and administrative discretion, and the procedural
features of the adult criminal justice system. In New York, the
_ criticisms obviously proved quite effective, producmg drastic stat-
- utory changes which have made this State one of the harshest inthe -
country in its treatment of juvenile crime.

In retrospect, the common hlStOI‘lCal view, which I have de-
scribed, of the institutional origins of the juvenile justice and child
welfare system was quite significant in eliminating support for the
then existing approach and bringing about the far-reachmg recent
changes that followed, The portrayal of the system as an aberra-
tional parvenu effectively denied the system legitimacy. More-
over, representation of the system as a relatively recent and radical
change from the past enabled critics to attribute a causal relation-
ship between it and the empirical evidence on recidivism and
increase in youth crime.

Professor Sobie’s book, in'my view, makes a significant and
salutory contribution to the field of juvenile justice by providing a
far more realistic and historically valid plcture of how the system .
evolved. He has gathered and integrated prior studies of the vari-
ous separate components of the system with his own original re-
search on early legislation, judicial decisions and official reports.
The book demonstrates, conclusively I think, that the contempo-
rary juvenile and family law, procedures and practices which have
been under attack, did not represent a radical departure from the
past, but were the product of steady, progressive development over

_ most.of our national history. The Creation of Juvenile Justice: A
“History of New York’s Children’s Laws shows that very early on,
~'society’s organized treatment of child misconduct contained many
of the features which today are most frequently identified as the
- defects in the system. In point of fact, diversion from the adult
criminal justice system, indeterminancy of sanctions, judicial and
. administrative discretion and a close working relationship be-
~tween courts and child care agencies characterized juvenile justice
long before the first special court was created in Illinois in 1899
and New York adopted its counterpart in 1922. Indeed, Professor

iii



Sobie’s study strongly suggests that the separate juvenile court was
a natural, incremental and inevitable outgrowth of earlier develop-
ments. However, unbridled judicial discretion and disregard of
due process standards (as some of present critics characterize the
court) existed only for a brief period, and appropriate procedural
safeguards were reintroduced in the 1962 New York legislation
creating the Family Court and imposed nationally when the United
States Supreme Court decided In Re Gault.

The value of Professor Sobie’s study is manifold. For those
who are or have been practitioners or are otherwise intensely
involved in the field of juvenile justice and child welfare law, it
gives fresh insight into how the diverse and unique components of
the system, such as the role of private non-governmental agencies,
came into existence. It demonstrates the ancient origin and dura-
bility of rehabilitation as a principal objective of the system, leav-
ing me at least with some confidence that contemporary attacks on
rehabilitation as a legitimate public policy goal for family and
juvenilé law are not likely to prevail. Finally, the historical per-
spective supplied here will enrich and make more rational the
continuing debates and decisionmaking over the future direction
of this important area of the law.

Justice Howard A. Levine
Associate Justice

New York State Supreme
Court, Appellate Division,
Third Department






'INTRODUCTION

Twentieth century juvenile justice scholarship has focused
largely on the juvenile court movement. Established first in Chicago
in 1899 and replicated throughout the country within one genera-
tion, the juvenile courts have been perceived as a jurisprudential
“revolution” which substituted the benevolence of individualized
treatment for punitive criminal sanctions. For example, Julian Mack
began his landmark 1909 juvenile court study with the following
observation:

The past decade marks a revolution in the attitude of the state
toward its offending children, not only in nearly every
American commonwealth, but through-out Europe, Australia,
and some of the other lands.* '

As experimental tribunals, the juvenile courts evaluated, sup-
posedly for the first time in Anglo-American legal history, a youth’s
environment and background, including possible parental deficien-
cies. Judges could thereby presumably obtain the insight necessary
to formulate measures designed to protect the child against fur-
ther maltreatment or antisocial behavior. An informal inquiry in-
to the facts and social history supplanted rigid rules of criminal
procedure. The juvenile court structure continued unamended, or
so the theory goes, until the Gaulr decision mandated procedural

* Mack, The Juvenile Court, 23 Harv. L. Rev. 104 (1909). The presumed harsh-
ness of the pre-juvenile court principles is underscored in a frequently quoted
excerpt from Justice Stewart’s dissent in the Gault case:

In that cra there were no juvenile proceedings, and a child was
tried in a conventional criminal court with all the trapping§ of a
conventional criminal trial. So it was that a twelve-year-old boy
named James Guild was tried in New Jersey for killing Katherine
Beaks. A jury found him guilty of murder; and he was sentenced to
death by hanging. The sentence was executed. It was all very consti-
tutional. In re Gault, 387 U.S. 1, 79-80 (1967).

In fact, James Guild was only one of two children executed in the United
States between the years 1806 and 1882 — both were slave children; see,
infra page 17.



promlsmg, for better or for. worse, the movement’s

fouhdlng tenets after seventy umnterrupted years.

rare occurrence. Of perhaps equal srgmﬁcance chlldrens laws
developed extensrvely throughout the nineteenth century, partlcular—
ly followmg the Civil War. Altematlve dlsposmons for delinquent
youth were avarlable from 1824 subsequently, the child protective
movement brought great change to the legal system By the late
ningteerith century. the legal concepts Wthh govern contemporary
delmquency, status offense and child protectlve proceedmgs were
largely. in place — . the Juvenrle courts simply superceded the
crrmrnal courts as the arbiters of dlsputes involving children.

Further the 1nforma11ty and d1sregard of procedural rules
whrch supposedly charactenzed Juvenlle courts from their incep-
tlon evolved only slowly Several early juvenile courts apphed due
process standards and New York appellate courts did not sanction
procedural 1rregular1t1es until 1932. The practices witnessed im-
medrately prior to the Gault decision were just that — practices
whlch may have developed over.a long time span, but typified
Juvemle justice- only for the perrod 1mmed1ately precedmg Gault
and the public reawakening of thé system’s problems and potentials.

One reason, perhaps paramount for the myth1ca1 attitudes
about the early juvenile court movement has been a lack of research
into nineteenth century (and pre-nineteenth century) chlldren s laws.

. Although summary accounts have been published * the develop-
ment of juvenile legal prmcrples has largely escaped both the
historian and the lawyer. This study constitutes perhaps the first
compendlum and analysis of chrldren S legal hlstory Based in large
measure on long dormant session laws, overlooked cases and nine-

* mvemle bélirrqueney, l\/chraw Hlll (l949) i;éges 167-178



teenth century secondary sources, the study focuses on New York,
though the legal evolution cuts across state lines.* In many ways,
New York was a pioneer — the first state to establish a house of
refuge, one of the leading centers in the development of child care
agencies, and the first state to establish' societies for the preven-
tion of cruelty to children for the purpose of investigating and pro-
secuting child maltreatment. Although many other important con-
cepts orlgmated outside New York (for example, the formation of
probation services in Massachusetts and the establishment of the
first juvenile court in Illinois), New York readily adopted most ma-
jor innovations. In many respects, New York’s history precedes
or parallels the national history. '

This study is divided into six chronological chapters (though
there is considerable overlap). The first chapter briefly traces the
origins of legal principles involving children and the second
discusses New York’s history prior to the Civil War. Chapters three
and four are devoted to late nineteenth century developments while
chapters five and six analyze the development of the separate
children’s court system and the early twentieth century refinements
of delinquency and child protective legistation. The book concludes
with a summary account of developments after 1935, including the
enactment of the 1962 Family Court Act and the procedural “revolu-
tion” sparked by the 1967 United States Supreme Court Gault
decision.

* Thc study is mtcnde as a complete New York legislative history: in addi-
tion. relevant caselaw and selective secondary sources have been included.
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CHAPTER I

The Origins of Legal Principles Affecting Children

New York’s children’s laws were originally based upon an adap-
tation of ancient English principles, such as the infancy presump-
tion and the doctrine of non-intervention in familial affairs. Criminal
prosecution of a youngster below the age of fourteen was a rare
occurrence and severe punishments were virtually never imposed
upon children of any age. Parental authority was supreme,
precluding state intervention for child protective purposes.

A. The Common-law Approach to Juvenile Crime

The legal principles governing juvenile criminal behavior
developed originally through English common law and, as a part
of the common-law heritage, were subsequently integrated into
American jurisprudence. Common-law criminal penalties were
stringent, entailing at least the possibility of capital punishment
upon conviction for most felony offenses. Imprisonment was vir-
tually unknown (except for pre-trial detention), but a convicted
defendant could forfeit his entire estate, be fined, pressed into
military service, or forced to emigrate.

However, the successful criminal prosecution of a child was
a rare event, for a juvenile was protected by two fundamental
common-law principles. First, a child under the age of seven was
immune from prosecution, i.e. could not be charged with the com-
mission of a crime, while a youth between the ages of seven and
fourteen was entitled to the strong presumption of infancy, i.e.,
was presumned to lack the criminal intent necessary to establish guilt.
Second, several of the routine forms of punishment, including
forfeiture or fine, could not be levied against a minor (since a per-
son under the age of twenty-one could not possess property). And
there was an understandable reluctance to order the more drastic
sanction of capital punishment for youths' who, despite the
presumption of infancy, had been convicted of committing even
the most violent crimes. ' '

1. Throughout this book the words “'child.” “'youth.” and “juvenile™ are used
interchangeably. However, the word “minor™* always refers to a person under
the age of twenty-one, a definition which reflects common legal usage.

5



The 1nfancy presumptlon is described in 4 w1dely quoted ex-
cerpt from ‘Blackstorie’s Commentaries:

U der seven years of a age. mdeed an mfant carinot be gurlty
of felon : for then a felo s al ost an im-
poss1b111ty in nature; but at e1ght years old he may be gurlty
of felony Also, undk in

Shable only

: 1 I ed,; t & rdea of felony is mdeed

50 generally connected vwrth that of; caprtal punrshment that we ﬁnd it hard

0 separaf o this.usage the mterpretatlons of the law do now con-

- form And therefore if statute makes .any new offense felony, the. law 1mplres

that it shall be pumshed with death; viz. by hangmg, as well as with forfeiture”
Id. at 98,

3. Emphasrs added The quantum of proof requlred was greater than the cur-

rent criminal standard of, “be ond a reasonable doubt.” Infancy is curremly

. -deemed a “defense” rather than a * presumptlon for example, Penal Law

- §30. 00(3) strpulates that “Ini any prosecutron for an offense, lack of criminal

: responsrbrhty by reason of infancy, as deﬁned in this section, is a defense ”

A “defense” must be ralsed by the person charged with the .crime and may

3e ivable (although mfancy mlght constitute an unwarvable ju 'sdrctronal

:nﬁrmrty nder the, Penal Law) — on the other hand a “presumptron need
not be interposed by the deferidant; but is applied automatically.

4 Blackstone supm note 2 at 24



historical literature is replete with reports of acquittals based on
infancy or of pardons granted to children who were convicted of
violent crimes.5 For the most part, the common-law presumption
constituted a formidable impediment to obtaining a felony
conviction.$ '

Further, minority was ordinarily considered a mitigating fac-
tor in determining the penalty upon conviction. As noted by Whar-
ton, “The law of England does in some cases privilege an infant
under the age of twenty-one, as to common misdemeanors; so as
to escape fine, imprisonment, and the like.’” Children between
the ages of fourteen and twenty-one could freely be convicted of
felonies or misdemeanors amounting to a breach of peace. But they

5. Perhaps typical was the 1748 case of William York, a ten-year-old boy con-
victed of murder. York was originally sentenced to death “But the Chief
Justice, out of regard to the tender years of the prisoner, respited execution
till he shall have any opportunity of taking the opinion of the rest of judges,
whether it were proper to execute him or not upon the special circumstances
of the case. Several reprieves took place, till at last, at the Summer Assizes,
1757, he had the benefit of his majesty’s pardon, upon condition at his enter-
ing immediately into the sea service”; 1 Hale 26, as reported in Wharton,
Treatise on Criminal Law of the United States (1861) at 47.

6. The infancy presumption also applied to children under the age of fourteen
accused of committing misdemeanors amounting to a *notorious breach of
peace.”” In addition, no person under the age of twenty-one could be prose-
cuted for a misdemeanor which did not involve a breach of peace: see
footnote 7, infra.

A person under the age of fourteen was also conclusively presumed to be
physically incapable of committing the crime of rape and hence could not
be prosecuted; see Wharton, supra note 5 at 48.

7. The full excerpt from Wharton is as follows:

The law of England does in some cases privilege an infant under the
age of twenty-one, as to common misdemeanors; so as (o escape fine,
imprisonment, and the like: and particularly in crimes of omission, as
not repairing a bridge, or a highway, and other similar offenses; for, not
having the command of his fortune until twenty-one, he wants the capacity
to do those things, which the law requires. But where there is any notorious
breach of the peace, a riot, battery or the like (which infants when full
grown, are at least as liable as others to commit), for these an infant,
above the age of fourteen, is equally liable to suffer, as a person of the
full age of twenty-one.

Wharton, supra note 5 at 49.



could not suffer forfeiture and were rarely executed. The common
available penalties for that age group was forced emigration, im-
prisonment or corporal punishment.®

The criminal common law thereby effectively divided
childhood into three equal multiples of seven. Below the age of
seven prosecution was precluded. Between seven and fourteen the
infancy presumption was applied while . mitigation principles
generally softened the penalty in the relatively few cases where
the presumption could be rebutted. In the final seven years leading
to adulthood the infancy presumption no longer applied, but a youth
could not suffer forfeiture and age would be considered as a
mitigating factor in determining other appropriate sanctions.

, Executions of minors wérc rare, not only because of the in- -
fancy presumption and mitigation factors, but because the imposi-
tion of capital punishment was infrequently imposed upon adults
as well, Blackstone, for example, describes ‘‘the great paucity of

* capital punishments for the first offense: even the most notorious
offenders being allowed to commute it for a fine or wergild or, in
default of payment, perpetual bondage”® and in the mtroductory
chapter to his volume on Public Wrongs, lists multlple mitigating
factors:

8. The most prevalent felony punishment was forfeiture, while misdemeanors
were commonly punished by fine. Both were inapplicable to minors — a per- -
" son under the age of twenty-one could not possess an estate and hence could
not forfeit. Less barbaric forms of physical punishment, such as whipping,
were available and presumably implemented, at least for minors between the
ages of fourteen (when the infancy presumption expired) and twenty-one. Or
- the minor could, as inthe York case, be forced into military service or emigra-
tion. Long-term imprisonment, however, was not possible until the establish-
ment of the penitentiary system at the end of the eighteenth century. To a
~large extent youths under the age of twenty-one escaped the most rigorous
criminal penalties. And the lack of severe sanctions, other than infrequently
imposed execution, coupled with the strong infancy presumption, probably
accounts for the paucity of prosecutions involving children under the age of
fourteen.



[T]he injured, through compassion, will often forebear to pro-
secute: juries through compassion, will sometimes forget their
oaths, and either acquit the guilty or mitigate the nature of
the offense: and judges, through compassion, will respite one-
half of the convicts, and recommend them to the royal
mercy. 9 '

If the compassions of the injured, jurors, or judges significantly
limited capital punishment generally, would they not virtually
preclude the execution of children? If there was a “great paucity”’
of capital punishments for first offenders, would there not be an

9. Blackstone, supra note 2, Book IV, Chapter XXXII, at 406. For an earlier
period Maitland reported that:

In 1256 the justices in Northumberland heard 77 murders; 4 murderers
were hanged, 72 were outlawed. They heard of 78 other felonies for which
14 people were hanged and 54 were outlawed. In 1279 their successors
in the same county received reports of 68 cases of murder, which resuited
in the hanging of 2 murderers and the outlawry of 65, while for 110
burglaries and so forth 20 malefactors went to the gallows and 75 were
left “lawless” but at large. Thus, after all, we come back to the point
whence we started, for, whatever the law might wish, the malefactor’s
fate was like to be outlawry rather than any more modern punishment.

Sir Frederick Pollock and Frederick William Maitland, The History of
English Law, Vol. 11 (1911) at 557.

10. Blackstone, supra note 2, Book 1V, Chapter I at 19. He continued with a vivid
description of criminal incentives:

Among so many chances of escaping, the needy or hardened offender
overlooks the multitude that suffer; he boldly cngages in some desperate
attempt, to relieve his wants or supply his vices; and, if unexpectedly
the hand of justice overtakes him, he deems himself peculiarly unfor-
tunate, in falling at last a sacrifice to those laws, which long impunity
has taught him to condemn.

Minimal rcliance on capital punishment was the norm, but exccutions
increased during period of civil disorder. For example, William J. Bowers,
in a recent survey of capital punishment, reports that “*Notably, executions
appear to have reached their highest level in English history during the period
of turmoil and political consolidation that followed Henry VIIT's break with
the religious domination of the papacy.” Legal Homicide: Death as Punish:
ment in America, 1864-1982, Northeastern University Press (1984) at 135,

9



even greater paucity for the first offender child? Although the
evidence is far from complete, it would appear that the execution
or other severe punishment of a child was indeed a rare occur-
rence throughout English history.

In Britaln, the dual protection of the infancy defense and mitiga-
tion continued throughout the nineteenth century.! An interesting
+ study of Old Bailey court records revealed that a total of 103 children

.- below the age of fourteen were sentenced to death between the years

1801 and 1836; none, however, were executed. ' Pardons and lesser
punishments such as emigration were common occurrances.* In-
deed, the protections of the infancy presumption and mitigation
“continued to be applied until Parliament abolished the death pen-
alty in 1908 for children under the age of sixteen and subsequently
substituted delinquency actions for criminal prosecutions."

1L See Joseph Chitty, A Practzcal Treatise on Crime and Mtsdemeanors, at 724.
Two éarly nineteenth century English cases in which ten-year-old children
“were acquitted are R. v. Owen, 4 C. & P. 236 (1830) and R. v. Smith, 1 Cox
260 (1845).

12. B.E.F. Knell, Capital Punishment, 5 British Journal of Delinquency 206 (1965)
as reported in Anthony M. Platt, The Child Savers, University of Chicago
Press (1977), page 197; the fact that 103 children were convicted, an average
of three per year, appears to be rather high, given the strength of the infancy
presumption and the earlier reported reluctance to even charge youths with

. the commission of felony offenses.

13. For example, the London Philanthropic Society for the Prevention of Crime,
an institution founded in 1780 for juvenile offenders and the children of adult
criminals, reported that of 681 boys and 126 girls who were placed with the
institution between 1830 and 1834, 428 were placed out in the colonies while
121 were returned to their parents, relations or friends; The Criminal Respon-

_ sibility of Juvenile Offender, in Connection with Suitable Houses of Rescue

" or Reforimation, 21 American. Jurist & Law 293, 303 (1842); the Society

" reported that “As the Society is in correspondence with benevolent families

all over the kingdom and in the colonies, it becomes easy for them to obtain
places for their young wards”; Ibzd

14. In 1908 England formally abolished the death penalty for persons who were

under sixteen years of age at the time of conviction; Royal Commission on
" Capital Punishment 1949-1953 Report.

10



B. The Early American Response to Juvenile Crime

Eighteenth century English common-law principles shaped the
rules governing the criminal responsibility of children in the United
States during the colonial and early statehood periods. The infan-
cy presumption was applied fully and American courts were ap-
parently as reluctant as their English counterparts to punish children
severely.1$

For example, a study of criminal laws in colonial Massachusetts
concluded that: * . .the courts exhibited a surprising degree of
humane and kindly treatment toward the very young. . .Many of
the criminal laws set a minimum age limit, usually fourteen or six-
teen, excusing from punishment offenders below such limits.”¥ So
too, “young children were not publicly whipped and, so far as
available records reveal the judgments of the courts, probably no
child under fifteen was executed.”!” Massachusetts, whose col-
onial history is well documented, was not alone in establishing a
benevolent policy. Other states, including New York, were reluc-
tant to impose stringent criminal penalties for the youthful
offender'® and penal statutes or punishments were frequently in-

¥

15. An interesting theme in early American history was the concept that child
discipline is primarily a family responsibility, even when the child had com-
mitted public wrongs. In extreme cases the parent could voluntarily appren-
tice or bind out a troublesome youth; see Robert H. Bremner, Children and
Youth in America, Vol. 1, page 307 (1970). Children who were orphaned or
whose parents were not available to impose discipline were likewise appren-
ticed or sent to almshouses for community placement.

The emphasis on parental control led to the enactment of statutes im-
posing severe punishment, including possible execution, of children who were
found guilty of parental disobedience; Id. pages 37-38. In practice. however
(and similar to the application of the English common law) the sanction was
never practiced — at least prior to 1823 there is no reported execution of
a child under the age of sixteen for any crime, including parental disobedience.

16. Edwin Powers, Crime and Punishment in Early Massachuseits. Bcacon Press
" (1966) at 529.

17. Ibid.

18. See, for example, Bremner, supra note 15. Vol. I at 34-39.

11



applicable to persons below the age of fourteen or sixteen.? In ef-
fect, for certain crimes the infancy presumption became a substan-
tive rule of law precluding even the initiation of criminal charges.

The abhorrence of levying severe sanctions against children
-and the presence of penal statites which exempted youths accounts,
at least in part, for a singular lack of prosecutions. There are no
reported New York cases involving juvenile defendants under the
age of fourteen until the early nineteenth century.

Further, throughout the country youngsters were exempt from
capital punishment. For example, -an official New York criminal
law reporter commented in 1823 that “the lowest period, that judg-
ment of death has been inflicted upon an infant in the United States,
has never extended below sixteen years, or at least after a careful -
search none could be found, and it is presumed none can be
found.* At a minimum, common-law principles protected eigh-
teenth century children from execution, minimized the application
of other punishments, and precluded the prosecution of children
for ‘mafiy acts cons1dered criminal when performed by adults.

By the early nineteenth century, however the prison system
. had been established in New York — the Legislature authorized
. construction of the first penitentiary in 1796.2 Conceived as a

19. Bremner, for example, observed that * ..individual colonies statutorily ex-
empted young children [below age s1xteen] from certain punishments,” such
as public whipping; Id. at 307. :

20. The earhest reported case 1nvolv1ng a child under the age of fourteen is Gar-
ret Walker, decided in 1820 5 New York City Hall Recorder 137.

21. Note followmg People v. William Teller and Jason Teller, 1 Wheeler’s Criminal
Cases 231, 232 (1823)

- 22.°L.1796, c. 30. The statute also abolished capltal punishment for all offenises

- . eXcept murder or treasoti, substituting life imprisonment. Judges were

authorized to imprison “for any tefm not more than fourteen yeats” upon

. gonviction of a lesser felony The statute also abolished forfelture and
. whlpplng

-The pemtentlary site was New York City. *Located at Greenwich Village,
it was openied in 1797 and remained thé sole state prison in New York uatil
the opening of the Auburn Institution twenty years later””; Schneider, infra
note 49 at 146.
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substitute for execution or forfeiture, imprisonment constituted a
revolution in penal philosophy which directly affected the juvenile
offender. For the first time a court could avoid the application of
common-law penalties without releasing the child.?® To an 1800
reformist imprisonment represented a progressive measure; its
benefits might well be extended to youths who would otherwise
be protected by the infancy presumption or other common-law
ameliorative provision. Perhaps for this reason, the first reported
New York criminal cases involving juveniles arose shortly after
inauguration of the prison system.

The initial reported case involving a child of less than four-
teen years of age was Garret Walker’s case.** Walker, a seven-
year-old, had been indicted for petty larceny. At the trial, the defense
successfully interposed the infancy presumption (as described by
Blackstone a century earlier):2

Wilson [the defense attorney] submitted to the court, that as
a child of seven was held incapable of crime, and between
that age and fourteen it was necessary to show his capacity;
and that, in proportion as he approached to seven the inference
in his favor was the greater, and as he approached to four-
teen the less, that there was not sufficient evidence in this
case to support the prosecution, especially as strong evidence
of incapacity had been produced on his part. Upon this prin-
ciple, the Mayor charged the Jury, who immediately
acquitted. 26

23, For the first time also, the youthful offender could be incarcerated for lengthy
periods with older, hardened criminals; see pages 25-26.

24. 5 New York City Hall Recorder 137 (1820).
25. See page 6.

26. 5 New York City Hall Recorder at 137 (1820). .

The infancy presumption was strong, but, of course, could be rebutted
by the prosecution. For example, in the year that Walker was decided four
New York City youths between the ages of seven and fourteen were indicted
for larceny: George Stage’s case, and Harris Kellet, Hirem Mills, and Isaac
Rubin’s case, 5 New York City Hall Recorder 177 (1820). Stage was charged
with grand larceny while Kellet, Mills and Rubin were co-defendants charg-
ed with a separate incident of petty larceny. The prosecution introduced
evidence proving the concealment of the stolen merchandise and the flight
of one defendant to refute the infancy presumption. After the Mayor charged
the Jury concerning the presumption, convictions were returned and each
youth was sentenced to serve three years in the state prison or penitentiary
(Id. at 178). Whether the jury would have convicted if imprisonment was not
available cannot, of course, be determined.

13



Judges and jurors also considered youth as a mitigating fac-
tor, even when adjudicating offenders who were beyond the age
of presumptive infancy. One example is the case of Eliza
Perkins.?" Perkins, a youngster who apparently was above the age
of fourteen,? was indicted for stealing a pocketbook containing
$140 (alarge sum in 1816). At the conclusion of the trial “the j jurors
immediately pronounced her guilty, but recommended her to mercy

by reason of her youth”? The court consequently suspended .
- sentence.

The strength of the infancy presumption in this state is perhaps
best illustrated by the case of People v. William Teller and Jason
Teller, decided in 18233 The evidence of guilt was identical
against both defendants, who had been charged with larceny. Each
possessed stolen property and each had confessed. However, “Jason

- was not quite fourteen but William Teller was more than fourteen”
and hence not protected by infancy:

The evidence of Jason’s capacity was unsat1sfactory, some
of the police officers, who knew the boy, thought him active,
shrewd, and intelligent while others had a different opinion
of his capacity. The Court explained the law to be as charged

-in the case of Davis.and M’Bride, and they returned a ver-
dict of guilty against W1ll1am Teller, and of acquittal for-Jason
Teller.

The critical dlstmctlon was hence age. The conviction of a person
under fourteen was exceedingly difficult to achieve while persons
above the age of fourteen could be convicted and imprisoned as
adults (though punishment might be mitigated in deference to the
defendant’s youth) A

27. 1'New York Clty Hall Recorder 6 (1816).
28. Although her age is not cited in the report, the absence of any discussion
*." . of the infancy presumption or any mention of age mdrcates strongly that she
was-above fourteen. v :
- 29. Ibid.

30. 1 Wheeler s Criminal Cases 231 the reporter S notes followmg this case have
already been outlined; see page 12. : .

31. ‘Whethér the elder Teller, lrke'Ellza Perkins, was granted mercy as a result
) of tender years (a suspended sentence, for example) was not reported.

Y



An interesting examination of the relationship between the
criminal and the civil law infancy principles is the somewhat later
case of People v. Kendell 32 At common law, a person under the
age of twenty-one could not enter into a civil contract.? Kendell
was older than fourteen but less than twenty-one. He obtained goods
by misrepresenting his age, but subsequently refused to pay the
agreed price. The merchant commenced a civil contract action,
whereupon Kendell successfully pled the civil infancy defense.
When he was nevertheless indicted for obtaining goods by false
pretenses, i.e. by misrepresenting his age, he asserted that civil
infancy precluded his conviction since he could not have legally
entered into the contract. The court found that “a very ingenious
argument,” but nevertheless held that only the criminal presump-
tion applied. Thus, a child over the age of fourteen could be found
guilty of the crime of misrepresentation, even though civil liabili-
ty was barred.3

The last important pre-Civil War New York case, People v.
James Randolph, concerned the common-law irrebuttable presump-
tion that a boy under the age of fourteen lacked the physical capacity
to commit rape.3 Randolph, who was less than fourteen, had
been convicted after the judge submitted the question of physical
sexual capacity to the jury. On appeal, the Supreme Court (Erie
County) held that the common-law irrebuttable rule should no
longer apply in New York, but that the defendant was nevertheless
entitled to a strong presumption of lack of physical capacity. The
presumption could be rebutted only by clear proof. Since the state
had failed to clearly prove capacity, the conviction was reversed
and a new trial ordered. At the subsequent re-trial Randolph was
acquitted of rape, but convicted of assault and battery (an offense
to which the presumed lack of physical capacity did not apply).

32. 25 Wendell 399 (184]).

33. A principle which.continued until quite recently.

34. Similarly, an 1829 case held that a twelve-year-old could be civilly sued for
the tort of assault and battery, though a criminal conviction based on the same
act might be barred by the infancy presumption; Bullock v. Babcock. 3 Wendell
391 ’

35. 2 Parker’s New York Criminal Cases 174 (1855).
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Randolph represents the first case in which the New York courts
altered one of the strong common-law principles protecting children.
It did so with extreme caution, modifying the irrebuttable physical
capacity presumption to a rebuttable one while maintaining intact
the more important infancy presumption of mental incapacity.3¢

Infancy as a bar to conviction continued to be applied
throughout the nineteenth and early twentieth centuries, though
in 1881 the Legislature lowered the age protected by the presump- -
tion from fourteen to twelve.3” Thus, in 1903, after the passage
of extensive juvenile criminal legislation and the establishment of
the first juvenile court parts,’ an eleven-year-old child was ac-
quitted of manslaughter and set free after the trial judge reviewed
the applicable caselaw and authority concerning infancy.

Fihally, thevinfancy presumption coupled with the abhorrence
of invoking the death penalty against children virtually barred the
use of capital punishment against youngsters during the nineteenth

36. The difference between the two presumptions should perhaps be emphasiz-

ed. The infancy presumption; which was always rebuttable when the defend-

- ant was between the ages of seven and fourteen, concerned mental capacity

-- whereas the irrebuttable physical capacity presumption applied only to rape

cases. Qne could, of course, possess the requisite mental capacity, but lack
physncal capacnty

37. §19, 1881 Penal Code. "
38. See pages 100 through 106.

39, 'People. v Squazza, 40Miscﬁ 7, 81 Nv.Y.S. 254 (Court of General Sessions,
New: York: County).

The principles applied in New York reflected the prevailing national stan-
dards. Throughout the nineteenth century children under fourteen years of
age were presumed incapable of formulating the requisite criminal capacity,
though “in‘a very few states the age at which presumption of capacity begins
has been lowered”; Clark’s Criminal Law, 2nd Ed., Chap. V at 59 (1902).
In scores of reported cases children were acqultted when the presumption
could not be overcome; See, for example, State v. Doherty, 2 Overton 80
(Tenn. 1806) State v. Yeargan, 117 N.C. 706 (1895); Martin v. Srate 8 So.
858 (Ala.. 1891)

In New York, appllcatlon of the infancy presumption was discontinued
m the juvenile court parts shortly before the First World War; see pages 125-129.
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century. Throughout the United States only two children under the
age of fourteen were executed from 1806 through 1882.40
Significantly, both cases involved murders committed by slave
children before the Civil War.4 So too, the execution of older
youths has been a rare occurrence. There are no reported cases
of children under the age of sixteen receiving capital punishment
in New York State.4? At the national level, from 1800 through
1859 only seventeen persons were executed for crimes committed
while they were less than eighteen years of age.®?

Although the number of adult executions increased substan-
tially toward the end of the nineteenth century (a trend which con-
tinued into the twentieth century), the number of youngers receiv-
ing capital punishment remained low. For example, 2,755 persons
were executed in the last decade of the nineteenth century;® of
these, only twenty-two had been convicted of crimes committed

40. Platt, supra note 12 at 208-209.
41. Godfrey v. State, 31 Ala. 323 (1858) and State v. Guild, 10 N.J.L. 163 (1828).

42. Bowers, supra note 10, appends a complete list of New York State execu-
tions from 1890 to the present (based on the Landmark, Teeters and Zibulka
study). The youngest age cited is seventeen and the first person of that age
was executed in 1935 (Bowers at page 467). There is no indication that any
person under age sixteen has ever been executed in this state.

One problem in researching capital punishment is that several studies
report the age at the time the crime was committed while others cite the age
at conviction or the age at execution. Bowers cites the age at execution. Thus,
it is likely that the individual was one to two years younger at the time the
offense was committed. '

43, Victor L. Streib, Death Penalty for Children: The American Experience with
Capital Punishment for Crimes Committed While Under Age Eighteen, 36
Okla. L. Rev. 613 at 630 (1983). Streib also indicates that between 1642 and
1899, twenty-two executions in the United States involved youngsters who
had been less than sixteen years of age at the time the crime was committed
(36 Okla. L. Rev. at 619). While not directly conflicting with earlier studies.
which encompassed shorter time periods, Streib’s research reveals a somewhat
higher rate at executions for that age group. However, twenty-two executions
in over 250 years cannot be considered as high. Clearly the use of capital
punishment against children, or at least children who committed crimes when
below the age of sixteen, was an extraordinary occurrence.

44. Bowers, supra note 10 at 54.
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when they were below the age of eighteen (less that one percent
of the total).*s In an era when the death penalty was prevalent,
youngsters were largely exempted.4

Early criminal law research hence does not support the view

that children were treated harshly — quite the opposite conclusion
can be drawn. For at least two centuries prior to the enactment
of the first special laws designed to deal with the delinquent youth, -
the prosecution of a child was rare; the infancy defense precluded
the conviction of most children who were prosecuted and pardons
or other forms of mitigation were accepted methods of amehoratmg
the relatively few convictions which could be obtained. Both in
England and in the United States the dominant theme was non-
_intervention and mitigation (of course, the only other feasible choice
would have been the brutal application of common-law punishments,
including death). These concepts were to change, for better or for
worse, with the increasing pressure of nineteenth century reformers
and the substitution of imprisonment for the hlStOI‘lC common-law
cr1m1na1 penalties.

C. The Dependent or Poor Child

At common law and throughout early American history the

orphaned, destitute or dependent child¥ was subject to the same
- basic laws and practices as his adult counterpart. Childhood was
considered as a separate status for criminal law purposes (hence
* the infancy presumptlon) but was not a distinguishing factor when
dealmg with poverty or neglect Dating from the English Poor Law

45.

47.

Streib, supra note 43 at.630. Although the available statistics unfortunately
do not include specific age groupings, most, if not all, were probably be-
tween the ages of sixteen and eighteen.

.- Ironically, the number of children executed rose during the period immediately
~ following the establishment of juvenile courts. From 1900 to 1930 seventy-

seven persons were executed for crimes committed when under the age of
eighteen; Streib, supra note 43 at 617.

An orphaned chlld is of course one who does not have a parent (through
death or abandonment); destitute lmphes 1mpoverlshment i.e. a child whose
parents or guardian cannot afford the basic material necessities. “Depen-
dent” is a more generic term which usually encompasses-all children who

- need extra-familial assistance (including orphaned and destitute children).
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of 1601, children were placed in poorhouses or county
almshouses* together with their parents (or alone, if orphaned)
where they received sustenance until boarded-out or apprentic-
ed.®® Charitable relief was occasionally available. However, dur-
ing the colonial era destitute families could be banished to other
colonies (thereby relieving the “home” county of an economic
burden) or to the frontier (where they might find employment);
an impoverished older child might also be separated from his family
and pressed into maritime employment or other occupation.?

By the nineteenth century indenture and apprenticeship had
become the predominant method of coping with the destitute or
dependent child. Under the governing statutes parents could volun-
tarily apprentice their offspring and any child who was orphaned
or found begging or vagrant could be apprenticed by municipal
authorities. In effect, governmental officials assumed parental
responsibilities for destitute juveniles, though their motive might
well be economic (resulting in child exploitation) instead of
educational. 5!

48. An almshouse was “a house for the publicly or privately supported paupers
of a city or county”; Black’s Law Dictionary, 5th edition, West Publishing
Co. (197) at 71. In the United States the words “almshouse’ and “poorhouse™
were synonymous (but in England an “‘almshouse™ was privately supported
while a “poorhouse” was publicly supported); accordingly, the terms are used
interchangeably in this study.

49. See David M. Schneider, The History of Public Welfare in New York State,
.1609-1866, University of Chicago Press (1938) at 75-77. Schneider’s volume
constitutes an excellent history of the New York public welfare and educa-
tional systems, subjects which are beyond the scope of this book.

50. Id. at 47-52; the destitute or vagrant person from outside the locahty was
particularly subject to banishment.

51. SeeL.1788, c.15 and L. 1796, c. 20; apprenticeship, whereby the youth learned
a trade, was a common practice engaged in by persons who were far from
destitute. The distinction is that the poor were required by economic reality
to apprentice or board out their children while the child who was orphaned
or vagrant was indentured by governmental authorities who cared little for
the youth's welfare and frequently apprenticed children to exploitive or sadistic
employers; see Bremner, supra note 15 at 263-270 for a description of the
abuses which surrounded the public indenture system.
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However, younger children also formed a major part of the
almshouse population, where they remained until of sufficient age
to be apprenticed.5? In 1795, for example, the New York City
almshouse housed 622 paupers, of whom 259 were children, mostly
under the age of nine.53 The authority to house children at the
poorhouses was strengthened by an 1821 statute authorizing
magistrates to “‘send” a youth to an almshouse, provided the child
was found begging and his parents were impoverished.5 By 1856,
1,300 children outside the cities of New York and Brooklyn were
confined o almshouses (the census of confined children in the
two cities must have been substantial), a number which led a select

52. The age at which children who were public -charges were apprenticed ap-
parently increased during the eighteen century, a fact which may account
for the concern regarding the almshouse juvenile population. As Bremner,
for example, notes: '

- For various reasons the age at which the children were bound out tend-
ed to rise and consequently the period during which the community con-
tinued to be responsible for their care lengthened. Whereas in the seven-
teenth and early eighteenth century it had been customary to bind the
children to masters when they were barely out of infancy, the newer
tendency was to maintain them as public charges until they reached the
age of eight, ten, or twelve. When it was possible to bind out children
at earlier ages it may be assumed that poor law officials took advantage
of the opportunity. :

: Bremner; supra note 15 at 262-263.
53. Schneider, supra note 49-at 18l.

54. Bremner supra note 15, Vol. I at 639. The enure text, as quoted by Bremner,
stlpulated that:

- If any child or children, shall hereafter be found beggmg for alms, in

any of the cities in this state, and whose Parent or Parents, is or are not

a charge to such City, as a pauper or paupers, it shall and may be lawful

for any magistrate of such city to take up and send such child or children

“to the almshouse, or-other place for the support of the public poor of

such city, there to be detained and supported until such child or children

. shall become of sufficient age to be bound out or until some fit and pro-

per person or persons shall be found to'take such child or children, when

it shall be the duty of the overseers of the poor of such city, to bind out

such child or children, in the same manner as is prescribed in the Act,
entitled “‘an Act concerning apprentices and servants.”
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state senate committee to observe that the poorhouse children *..
if not properly cared for, [could] some day fill all the houses of
refuge and prisons in the state.”sS

Adverse almshouse conditions led directly to the founding of
the first orphan asylums in the early nineteenth century. As noted
by one historian: '

Although the New York almshouse rules relating to children
were surprisingly progressive, the actual condition of the
poorhouse children fell far below the standards set by the
authorities. Continued overcrowding made impossible a
satisfactory separation of children from adult inmates; educa-
tional facilities were very limited (as, indeed, they were out-
side the almshouse); the regime was harsh and often cruel,
and there were other unfavorable factors inherent in the very
concept of the mixed almshouse. A movement leading toward
the establishment of separate institutions for child dependents
was inevitable and became manifest at the end of the eigh-
teenth century, culminating in the founding of the first or-
phan asylum within the state.®

Orphan asylums were the first institutions devoted exclusive-
ly to the care of children. Separated from the evils of almshouses,
the destitute juvenile could receive a modicum of education and
subsequently be boarded out or apprenticed by asylum managers
instead of by uncaring municipal officials. In 1807 “The Orphan

55. New York State, Senate Repor: of Select Committee Appointed to Visit
Charitable Institutions Supported by the State, reprinted in Bremner, supra
note 15 at 648. The committee also reported that in 1856, 292 children were
born in the almshouses, *...doubtless the offspring of, illicit connections™
(Id. at 647). Almshouse conditions were described as follows:

The poor houses throughout the state may be generally described as badly
constructed, ill-arranged, ill-warmed, and ill-ventilated. The rooms are
crowded with inmates; and the air, particularly in the sleeping apartments,
is very noxious, and to casual visitors, almost insufferable. In some cases,
as many as forty-five inmates occupy a single dormitory, with low ceil-
ings, and slecping boxes arranged in three tiers one above another. Good
health is incompatible with such arrangements. They make it an im-
possibility. (Ibid).

56. Schneider, supra note 49 at 187.
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Asylum of the City of New York™ was legislatively incor-
porated.s” Children without parents received secular and religious
education and were later “... bound out to some reputable persons
or families for such object and in such manner as the {orphanage]
Board shall approve.”*® By 1840 orphanages throughout the state
had been established by a multitude of secular and religious
organizations.5®

. Orphan relief was limited and, of course, available only to
children whose parents were deceased or had abandoned them.
The destitute and dependent child frequently turned to the
almshouse as a last resort (with or without a parent) or was judicially
placed in a poorhouse or a House of Refuge.®

57. L. 1807, c. 179.

58, Constitution‘ of The Orphan Society in the City of New York, as quoted in
Schneider, supra.note 49 at 189.

59. Id, 189-190; the orphan asylums were funded largely through public grants.

Between 1847 and 1866, for example, the Legislature appropriated a total of

- $617,120 ini grants plus extensive per capita assistance to approximately sixty
different asylums (Id. at 339).

.60, Other forms of relief were occasionally employed for the destitute non-orphan

- child. For example, in 1797 “The Ladies Society for the Relief of Poor Widows
with Small Children” was established to assist widows and their young off-
spring (incorporated by L. 1802, c. 99); but relief was extremely llmued and
could hardly amehorate the scope of poverty.

The relatmnshlp between poverty, Chl]d neglect, delinquency and subse-
quent adult criminality was recogmzed at an early date In 1846 a legislative
committee noted

that _]uvemle delinquency was increasing in western New ‘York, particularly
in the districts -along the canals: It was estimated that about five thou-
sand boys were employed on the canals. Of these, about half were or-
phans-and nearly half were under twelve years of age. Without guar-
dianship or. wholesome guidance, they were often“‘grievously imposed
* upon’” by their employers and thrown out of work without means of sup-
port at the close.of navigation in winter. Thus set adrift, many homeless
- boys by their destitution and, want of moral culture are compelled (as
they suppose) to commit petty theﬁs at first, in order to obtain their bread,
“and from the_habit and a loss of the dread of jails, are led to greater
acts of criminality. It is a fact perhaps noteworthy of remark that a large
pomon of the inmates of the State prison at Auburn have been canal boys.

Schneider, supra note 49 at 326
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Despite the existence of orphan asylums, juveniles continued
to be confined in almshouses, together with adults who were fre-
quently alcoholic or deranged. A major reform effort commenced
in 1857¢ and finally culminated in an 1875 statute prohibiting the
presence of any child in a poorhouse or aimshouse.

It should be emphasized that the system of almshouses and
orphanages as well as the practice of governmental apprenticeship
or indenture applied only to the impoverished or orphaned child.
In the absence of either parental poverty, death or abandonment
the state would not intervene. Parental control was supreme until
the ““child saver’ era of the late nineteenth century. Child protec-
tive laws did not appear until the post-Civil War era® and,
although the protective system subsequently built upon the earlier
relief afforded abandoned, orphaned and dependent children, the
abused or neglected child was largely without remedy until the
Legislature enacted the comprehensive 1877 “Act for Protecting
Children.’# Early nineteenth century society did not readily
supercede parental discretion, regardless of its consequences.

61. As the senate c;)mmittee report, note 55, indicates.
62. L. 1875, c. 173. -
63. See pages 47 through 51.

64. L. 1877, c. 428; see page 47. Extreme physical abuse was nevertheless criminal
and after a parent had been convicted and imprisoned for viciously assaulting
a child, the youngster might be placed in an orphanage or almshouse; but
conviction was extremely rare and, in any event, the criminal laws afforded
no protection for the child who suffered parental neglect or anything less
than extreme physical abuse. ’
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CHAPTER II

The Juvenile Delinquent and the House of Refuge

1824-1865

With the opening of the New York State penitentiary in 1797
the brutal punishments possible at common law. were largely
superceded by lengthy incarceration. A reform of the age of
enlightenment, imprisonment was predicated on the theory that
criminals could be rehabilitated through solitude, reflection and
religious training. Discipline and lengthy confinement were view-
ed as keys to the elimination of criminality.%6

As a progressive measure, imprisonment provided an attrac-
tive alternative for the juvenile offender. If the older experienced
malefactor could be rehabilitated, as prison proponents believed,
surely the younger transgressor would benefit. Incarceration in the
state penitentiary however, resulted in the “mixing” of the child

65. See page 12. The first American penitentiary was the Walnut Street prison.

which opened in 1790; James A. Inciardi, Criminal Justice, Academic Press,
Inc. (1983) at 575.

66. See Sir Leon Radzinowcz and Marron E. Wolfgang, Crime and Ju_nice.‘Vol.
II at 4-424: ’

The first cult of incarceration in this country rested firmly on an ethic
of rehabilitation. Prisons were going to eliminate crime: insane asylums.
insanity. We were absolutely certain that the institutions were part of a
quasi-Utopian movement. We were persuaded that in a well-ordered in-
stitution, where rigid, punctual, disciplined routiries would take effect.
even the most depraved or maniacal criminal would learn to be
law-abiding.
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offendet with the seasoned adult criminal.s? Imiprisoninerit might
help persons of every age, but placing adolescents in close prox-
imity to violenit critninals surely violated the rehabilitative ideal.
The penitentiary founders viewed commingling with alarm and
quickly turned their attention to the founding of separate Juvemle
mstltutlons

Adi garly advocate of separate juvenile institutions was Thomas
Eddy, a Quaker who was instrumental in estabhshmg thie New York
penitentiary and had served as its first administrator.® Shortly
after the War of 1812 Eddy Jomed John Griscom, 4 prominent
Quaker teacher and reformer, in advocating the separate treatment
of juvenile offeriders.® In 1816 the two reforiers established the
New York Society for the Prevention of Pauperism as a vehicle
for advocating and hopefully 1mplement1ng juvenile justice
refortns. ™

The pauperrsm socrety lobbled mtensrvely for a separate

New York pen1tent1ary in the followmg vivid terms:

Until recently, boys from 10 to 18 yéars of age were plac-
ed ifi 4 large apartment with hoary-headed felons; who
- had grown grey in vice arid deprivition, theré to Tisten
to thieir sarcasins oni morality, their jests upon religion,
or to odths; imprecations and blasphemies. At present
the young and adult felons and convicts afe in soine

* 67. The pre-1797 jails “... were used primarily for the detention of persoris awaiting
trial and for insolvent debtors, while the workhouses and houses of cotrec-
tion received vagrants and disorderly persons;” Schneider, supra note 49 at
142. Children, like adults, could be placed in a jail for brief periods while
awaiting trial (a practice which continued aftet the houses of refige were
establishied), a]though application of the infancy presumption undoubtedly
mifimized the number of cases in which youths were evén temporatily
detained. »

8. Robert S. Pickett, House of Reﬁtge, 0rtgms of Juvenile Reform in New Ybrk
- State, 1815—185 7, Syracuse Univetsity Press (1969) at 23-24.

69. ivid.
70. 1d: 4t 26 and 30.

26



degree separated, and partial instructions afforded to
the former. We are sorry to be informed; by the mayor,
that since he has administered our criminal
jurisprudence, the unpleasant task has descended on him
of sentencing boys from 12 to 15 and 17 years of age
several times to the penitentiary...if anything can destroy
the ingenuousness and rectitude of youth and open a road
to ruin, it is the polluting society of those veterans in -
guilt and wickedness who hold their reign in our prisons
of punishment..."

Given that extraordinary description, one might assume that
the penitentiary literally overflowed with children. Actually, in the
very year of the report the penitentiary census included a total of
sixteen boys between the ages of ten and sixteen,” while.the
pauperism society reported that an average of 35 youths were im-
prisoned.” As noted earlier, the common-law infancy presump-
tion was well established,™ precluding the conviction of most
children under the age of fourteen; moreover, the judiciary may
have been understandably reluctant to sentence convicted children
of any age to severe penal conditions. Either the reformist zeal was
directed at a miniscule problem or, more likely, the society envi-
sioned the creation of a separate facility as a necessary prerequisite
to incarcerating and treating a far larger number of youths (a situa-
tion which in fact occurred). Following a time honored practice,
the organizers grossly exaggerated conditions in order to achieve
the goal of rehabilitating errant youngsters; and the technique
worked.™

71. The Second Annual Report of the Managers of the Society for the Prevention
of Pauperism in the City of New York, read and accepted, December 29, 1819.
as quoted in Paul W. Tappan, Juvenile Delinquency, McGraw Hill (1949) at 391.

72. Boy Offenders in the Bellevue Prison, New York Society for the Detention
of Juvenile Delinquents, Memorial to the Legislature of New York, 1824, at
16-18, as reprinted in Bremner, supra note 15, Vol. I at 677. '

73. Pickett, supra note 68 at 37; the Society’s larger figure probably includes
youths between the ages of 16 and 18.

74. See page 13.
75. Given the high expectations of rehabilitation in the adult penitentiary. the

temptation to rehabilitate difficult youths must have been great, regardless of
the presence or absence of a criminal conviction. '
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In response to society publicity, in 1824 the New York State
Legislatute incorporated the Society for the Reformation of Juvenile
Delinquents as a subsidiary of the New York Society for the Preven-
tion of Pauperism and authorized the construction of a house of
refuge for delinquent children.” Implementing an apparently pre-
arranged transaction, the Society for the Reformation of Juvenile
Delinquents immediately purchased a surplus War of 1812 United
States arsenal; the land, owned by New York City, was donated
for society use as long as it remained dedicated to “juvenile of-
fenders.”7" Located at Broadway and Twenty-third Street, an area
‘'subsequently developed as Madison Park but then located in a semi-
rural environment north-of the City, the arsenal was rebuilt as a
secure residential institution.™

. Reﬂectmg the perceived need to segregate and treat criminal- ~
ly delinquent youths, the 1824 enabling statute permitted the courts
to place with the Refuge, in lieu of imprisonment, any child con-
victed of committing a criminal offense anywhere in the State:

[Tlhe managers of the society mentioned in the act
hereby amended, shall receive and take in the house of
- refuge, established by them in the city of New-York, all
such children as shall be convicted of criminal offenses,
in any:city or county of this state, and as may in the
_ judgment of the court, before whom any such offender
 shall be tried, be deemed proper objects; and the powers
and duties of the said managers in relation to the children
which- they shall receive in virtue of this act, shall be
the same in all things, as are prescribed and provided
by the act entltled an act to mcorporate the soc1ety for

76.. L. 1824, c. 126 amended in 1826 Also see Pickett, supra note 68 at 49, Earlier ‘
-reformers had proposed separate houses of refuge for “criminal” youngsters
- and neglected or abandoned chlldren (Id at 21).

77. Pickett, supra note 68 at 53-54. The Socnety purchased the structure for $6,000;
"+ the down payment was $2,000 with the remainder to be paid at an unspecified
future date (in fact, the remaining $4,000 was never paid, Pickett at 138).
* The terms, including free municipal land and a building purchased from the
federal government at a “surplus™ rate to be partly paid in the future, sug-
gests that the Soc1ety was successful in rallymg govemmemal support at every
level.

78. Ibid.
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the reformation of juvenile delmquents in the city of
New York passed March 29, 1824, in respect to children
which the said managers have received, or may receive
in virtue of that act.™

Placement of children by the courts with the Society was purely
discretionary and imprisonment in an adult facility was still per-
mitted. In 1830, however, the Legislature also empowered the Gover-
nor to authorize prison administrators to “... convey any convicts
who shall be under the age of seventeen years, to the house of refuge
in the city of New York; and they shall there be confined accor-
ding to the rule and regulations of said house of refuge.”8 From
1830 on, most children who had been convicted of crimes were
placed with the House of Refuge either directly by judicial decree
or through administrative transfer from the adult penitentiary.

Funding for the House and the Society for the Reformation
of Juvenile Delinquents was provided primarily through legislative
grants. However, direct governmental appropriations were frequent-
ly augmented by transfers of surplus state funds and the imposi-
tion of special “vice” taxes, earmarked for Society purposes, par-
ticularly on shows and “entertainments.” The Society’s founders
thereby wisely linked “vice” with juvenile reformation to establish
a secure funding base.8!

79. L. 1826, c. 24. In 1825 the Legislature authorized an annual expenditure of
$2,000 for the house, an amount greatly augmented by the transfer of surplus
funds amounting to $13,000 in 1826; see L. 1826, c. I8.

80. L. 1830, c. 181. In permitting prison administrators to supercede court-ordered
imprisonment, the statute appears to constitute a remarkable infringement
of judicial discretion.

81. See, for example, L. 1829, c. 302. In 1830 an Assembly committee, after
receiving a petition from “Sundry grocers in the city of New York™, filed
the following report:

[Olne of the provisions of the law above referred to, is the imposition
of an additional tax of one dollar and fifty cents upon all persons obtain-
ing a license to sell liquors; and the amount thus raised is directed
to be paid to the treasurer of the society for the reformation of juvenile
delinquents. . .. Viewing this establishment as forming an important part
of our penitentiary system of the state, your committee cannot perceive the
justice of the law which imposes upon an industrious class of the com-
munity, the burden of maintaining it, when ample means should be pro-
vided by the state for its support.
Report No. 273, In Assembly, dated March 4, 1830. The next year the
Legislature increased the state’s annual appropriation to $4,000, but repealed
the complained of liquor tax; L. 1831, c. 186. Excise and license “vice™ taxes
nevertheless continued to provide substantial revenue for the Society. see e.g..
L. 1839, c. 13.
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As carly as 1825, the first year of its existence, the refuge
reported a census of 69 children under the age of sixteen.8? Of
these, six had been committed by the court, forty-sevén had been
brought to the House by the police for stealing and vagrancy and
the remaining sixteen had been transferred from almshouses for

“stealing, vagrancy and absconding.’8 The authority for court
placement was- clear® and the small number of court com-
mitments consistent with the reported total of sixteen boys confin-
ed at the penitentiary several years earlier (as well as the continu-
ing apphcauon of the infancy presumption to bar convictions).ss
More surprising was the apparent authority of the police to direct-

‘ly place relatively large numbets of children without court pro-
ceedmgs and the ability of the almshouses, which housed the ci-
ty’s poor of all ages, to transfer dlfﬁcult children to the refuge.

The lack of any statutory basis for commitments by the police

and almshouses is appatent.8” The Society had suggested that
*[t]he design of the proposed institutions is, to furnish, in the first
place, an asylum, in which boys under a certain age, who become
subject to the notice of our Police, either as vagrants, or houseless,
or charged with petty crimes, may be received ...”;38 but enabl-
ing legislation was never enacted, nor did the SOClety propose pro-
_cedures to bypass the judicial system. Were non-court placements
ostensibly voluntary (on the part of parents) or were they extralegal -

. measures to evade criminal due process and the infancy presump-
tion? Unfortunately, there is no reported case in which the authority

82. Pickett, supra note 68 at 80.

83. Ibid. 84. L. 1826, c. 24.

85. See page 27.

86, See page 21 fdr‘_a description of .the almshouses.

87. As noted, the statutes permitted placement only by a court or a prison ad-

' ‘ministrator followmg a criminal COI'IV]Cthl‘l, research has failed to reveal any

other commitment authorlty

88. Proposal Jor the Creanon of the First House of Reﬁtge New )brk Society
Jor the Reformation of Juvenile Delinguents, Memorial to the Legislature of

New York, 1824, pages 22-26, as repnnted in Bremner supra. note 15, Vol.
I'at 679.
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to place without court order was legally challenged. Similarly, there
is no reported criticism of House of Refuge recruitment practices.
It nevertheless appears that, irrespective of the statutory limita-
tions, the refuge simply became the dumping ground for unruly
youths and, to a lesser extent, destitute children.

Of equal importance, early reports support the view that,
despite the apparent benevolent intent of its founders, the House
of Refuge quickly assumed a harsh penal attitude toward its juvenile
inmates. During the first year “... punishment became the domi-
nant theme of the institution.”” Corporal punishment was prac-
ticed widely and solitary confinement was invoked frequently. The
managers further ordered the construction of a six-cell prison and
strengthened the exterior walls to prevent and punish escape at-
tempts.% Although the House of Refuge spared a small number
of children from confinement in the probably even more barbaric
adult penitentiary, larger numbers of children were placed, with
or without court orders, in a reformist institution which closely
resembled the penitentiary.”!

Whether receiving children through court commitment or
through police or almshouse intervention, the House of Refuge serv-
ed mainly unstable immigrant families. During the pre-Civil War
period only approximately one-quarter of the “refuge” children
had resided with both parents® and an additional seventeen per-
cent had resided with one parent. Approximately fifty-five per-
cent of the children had resided with a non-parent or were already
institutionalized (mainly in almshouses) prior to refuge commit-
ment. Similarly, only one-quarter of the House’s population were
native born Americans;? forty-one percent were of Irish birth, the

89. Pickett, supra note 68 at 72. Pickett cites several examples of children who
were placed in solitary confinement cells, whipped or chained (/d. at 69-74).

90. Id. at 72-73,

91. But at least were segregated from the older and apparently more hardened
adult convicts.

92. Pickett, supra note 68 at 190.

93. Ibid.
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predomlnant immigrant population of the time. Although fierce
immigrant prejudice was apparently not prevalent until mid-century,
the delinquent population was clearly immigrant-based.9

New York’s decision to establish a House of Refuge was follow-
~ ed by the establishment of similar institutions in other Northeastern
states. In 1826 the Boston City Council founded the House of Refor-
mation, the first publicly run institution for delinquents.® Two
years later Philadelphia, reflecting the Pennsylvania Quaker in-
fluence, opened a house of refuge.% Although the movement did
not obtain national scope until the proliferation of juvenile residential
programs after the Civil War, the principle of separate children’s
facilities had taken root. .

Neéew York’s refuge system was substantially expanded through
. the foundmg, in 1846, of the ~Western House of Refuge in

94. The Soc1ety also reported that “the proportion of delinquent children among
the blacks [is] much greater than in our white population,” a condition which
led, in1834 to the ¢onstruction of a separate facility to house 150 to 200 black
children; Letter of Nathaniel. C. Hart to Steven Allen, December 17, 1834,
Allen Papers, New York Historical Society, as reprinted in Bremner, supra
note 15 at 68’7 688.. The letter spec1fically observed that

p the board of managers | have heretofore called the attentlon of the leglslature
and the public to the unprovrded state of delinquent colored children,
found in great numbers in our city —the proportion of delinquent children
among the blacks being much greater than in our white population. This
disparity arises in part,. from the broad line of separation between the

- whites and the blacks, being so strikingly drawn, as often to deprive the

_ latter of many employments which are open to the whites. And the number
has’also been increased by the policy of several of the southern states

" which forblds [sic] the free blacks from continuing to reside among them.

The fear of black dellquency seems to have been exaggerated; in the quarter
century ‘from 1830 to 1855 only eleven percent of the House of Refige
. populatlon was black Plcket supra note 68 at 190

95. Bremner, supra note 15 at 680-68l.
96. Id. at 683.
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Rochester.” Although the New York City institution, funded by
state appropriations, had possessed thie authority to accept children
from throughout the state,”® logistic difficulties impeded com-
mitments from outside the New York City area. Accordingly, the
Western House of Refuge was specifically established to serve the
upstate population.? The enabling legislation, however, incor-
porated provisions mandating that every juvenile convicted of a
felony be sentenced to the Western House of Refuge, a sharp depar-
ture from the permissive powers possessed by the “‘downstate™
courts:

... The courts of criminal jurisdiction of the several
counties. ... shall sentence to said house of refuge every
male under the age of eighteen years, and every female
under the age of seventeen years, who shall be convicted
before such court of any felony.!®

Moreover, the 1846 Act also permitted the commitment of
upstate children who were found to be vagrant, a power which was
subsequently-extended to the New York City house.!™ For the first

97. L. 1846, c. 143. Like its New York City counterpart, the Western House of
Refuge was managed by a private board of directors: but funding was achieved
largely through governmental appropriations.

98. See, for example, the legislative report of 1830, supra note 81 which
characterized the house as “‘an institution which is open to the reception of
offenders from all quarters of the state....”

99. The geographic division was completed through an 1850 act authorizing courts
in the first through third judicial districts to commit juveniles to the New
York City house and courts in the fourth through eighth judicial districts to
commit children to the Western House (L. 1850, c. 24). :

100. L. 1846, c. 134 §16; the Act further provided an appropriation of $22.000
to construct the Western House of Refuge. The male age limitation of cigh-
teen was reduced to sixteen in 1850 (L. 1850, c. 304). .

The legislation’s puzzling aspect is that children in New York City and
the surrounding counties could still be sentenced to the adult penitentiary
whereas youths throughout the rest of the state were required to be commit-
ted to the Western House in lieu of a criminal sentence. The dichotomy.
which raises equal protection as well as moral issues, is nowhere cxplained.

101. See L. 1860, c. 241; this legislation amended the 1824 Act incorporating the
Society for the Reformation of Juvenile Delinquents.
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time a juvenile commitment could be statutorily based upon a non-
criminal act, though, as has been noted, the New York City socie-
ty apparently had little difficulty accepting vagrant or homeless
youths even in the absence of enabling legislation. 102

" Vagrant children had formerly (i.e. prior to the founding of
houses of refuge) been placed with an almshouse or apprentic-
ed;! their inclusion with delinquents who had been convicted of
criminal activity blurred the distinction between those youths who
were violent and those who were merely impoverished.? The
criminalization of youthful vagrancy (as though a child could be
responsible for his vagrancy) was largely completed by enactment
of a statute permitting the transfer from the Western House of Refuge
to an adult penitentiary, upon court order, of any “refuge” inmate
who committed arson or was found to be “... guilty of openly
resisting the lawful authority of the officers of the institution, or
of attempting, by threats or otherwise, to excite others to do so,
or [who] shall, by gross or habitual misconduct, exert a dangerous
and pernicious influence over the other delinquents.’195 Thus, a
vagrant youth, placed initially in the “civil” House of Refuge, could
subsequently be committed to a an adult penitentiary for vaguely
defined non-criminal acts such as “habitual misconduct.” The
system designed to preclude or at least discourage the imprison-

. 102. See pages 30 and 31.

103. See page 19. - ‘

- 104, Orphaned children, or at leasta sizable perceritage of the orphan popula-
tion, were presumably placed in an orphan asylum; see pages 21-22. The
statutory inclusion of “vagrant” children in House of Refuge commitments

herice probably applied largely to juveniles whose parents (or one parent)
were alive, but improvished. .

105. L. 1860, ¢. 70.. The Act required the refuge managers to file written charges

. with a, Supremc Court Judge or_judge of the Monroe, Coun(y Court, who ..

;woild then summarily inquire into the facts of the case and, upon entering -
the requisite finding, authorize a temporary commitment to the Monroe
County penitentiary. The Act‘ however dnd not apply to the New York City
House of Refuge ‘
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ment of children who committed crimes had quickly come full cir-
~cle, permitting the imprisonment of children who were never ac-
cused of criminal conduct.!%

From the earliest days of the refuge movement, commitments,
unlike penitentiary sentences, were for periods *‘during the minority
of such children,’"? i.e. from the date of commitment until age
twenty-one. Courts interpreted the commitment acts literally; for
example, in 1869 an appellate court held that the magistrates or
criminal judges could not commit for a shorter term. If, instead
of imprisonment in an adult penitentiary, the child was “... com-
mitted to the care and custody of this charitable institution during
minority ... no court can increase the term of detention or shorten
it.”198 The crime of conviction was hence immaterial; for exam-
ple, a child found guilty of a misdemeanor could be confined at
a house of refuge for several years (until majority) though, in all
cases, the refuge managers possessed the authority to release at
will. In this respect, the early statutes paralleled modern juvenile
justice codes; indeed, the indeterminate nature of juvenile com-
mitments was to continue for over a century.!®

The New York City and Western houses of refuge continued
to expand during the pre-Civil War period. In 1853 the Legislature

106. The interrelationship between the adult prisons and the houses of refuge
is an interesting one. Prison authorities could transfer criminally sentenced
youths to the refuge (L. 1830, c. 181) and, conversely, refuge administrators
could transfer children to the adult penitentiary, at least in the upstate areas
(L. 1860, ¢. 70). Commitments to either were hence interchangeable.

107. See, e.g., L. 1846, c. 143, 13, governing commitments to the Western House
of Refuge.

108. People v. Degnen, 6 Abb. Rep. New Series 87. 90 (Sup. Ct. First Dist..
Gen. Term 1869). :

109. However, despite the charitable and rehabilitative nature of the refuge move-
ment, commitment in lieu of imprisonment did not remove the penalties
or stigma of a criminal conviction; for example, one court concluded that
a child convicted of a felony and committed to a House of Refuge could
not testify. in a different case because of a statute disqualifying felons from
testifying. The court reasoned that commitment does not *... relieve the
party of the disabilities which a conviction of the crime inflicted. Had such
been the design, the statute no doubt would have so provided.” Park v. Peo-
ple, 1 Laws 263, 268 (Sup. Ct. Gen. Term, Third Dist. 1869).

35



appropriated $50,000.to construct a new City House of Refuge on
Randall’s - Island. to replace the by then antiquated original
building,™ an amount which was substantially augmented later
that decade.™ The same year both houses were authorized to
receive youths sentenced by the United States courts after convic-
tion for a federal offense!? and in 1855 the New York City socie-
ty received funds to construct a separate facility for girls.!3 Ten
- years later the age limitation for placement with a House of Refuge
was extended to twenty-one.!™

The rapid physical growth of the houses was of course related
_directly to an increase in “refuge” population. In 1840, 239 boys
were confined in the New York City House.!s By 1852, 393
children were confined in the New York City House of Refuge while
128 resided at the Western House of Refuge. 1% Five years later the
New York City House alone maintained facilities for 560
children.!”” Large numbers of youths who had committed criminal
acts or, more likely, had been found to be vagrant or beggars, were
committed to fortress-like secure institutions until attaining the age
of twenty-one. 18

Iromcally, the era of extensive growth coincided with the first
cr1t1c1sm of the Society since its inception. By the 1840s the theory

'uo. L. 41853, c. 391._,

111‘. See L. 185, c. 290'; L. 1855, c. 541: L. 1857 ¢. 787.

2. L. 1853, c,‘éos, §l.

3. L. 1857, c. 539.

14. L. 1863, c. 175,

115. Pickett-' supra note 68 at lil' the Western House had not yet opened

116. See State of New York, Messages from the Governor.\ Vol IV. at 606 (Albany.
1909)

7. Scc L. 1857, c. 54l

118, ‘Unfonunately the available statistics do not distinguish between commuments )

conduct But the availability of non-criminal placements coupled with the
refuge population “explosion™ betweeri 1830 and 1857 suggests strongly that
‘most children had not been convicted of criminal acts,
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of long-term solitary incarceration as the key to rehabilitation was
being questioned.™ The dehumanizing aspect of prison life was
stressed, instead of the earlier condemnation of capital punishment.
In 1848 the Assistant Superintendent of the New York City House
of Refuge, Elijah Devoe, published a scathing report criticizing
refuge practices: : .

No treatment, however kind or generous, will serve to
make children contented in the Refuge after a certain
period has elapsed. A wall is around them. Every mo-
ment they are under strict surveillance. The severity of
discipline to which every boy, however well disposed,
is subjected — the unceasing and unvaried repetition
of duties, fare and employment — breed disgust which
degenerates into melancholy and despair.

. nothing short of excessive ignorance can entertain
for a moment the idea that the inmates of the Refuge
are contented. In summer they are about fourteen hours .
under orders daily. On parade, at table, at their work, -
and in school, they are not allowed to converse. They
rise at five o'clock in summer — are hurried into the

~ yard — hurried into the diningroom — hurried at their
work and at their studies. For every trifling commis-
sion or omission whlch is deemed wrong to do or to
omit to do, they are “cut” with rattan. Every day they
experience a series of painful excitements. .The en-
durance of the whip, or the loss of a meal — depriva-
tion of play or the solitary cell. On every hand their
. walk is bounded;while Restriction and Constraint are
their most intimate companions.-Are they contented?!20

119. See Pickett, supra note 68 at 155-156. As indicated by Pickett. the 1840s
was a period in which the barbaric practices of both adult and Juvemle in-
stitutions were increasingly questioned.

120. Elijah Devoe The ReﬁzgéS\stér'n or Prison Discipline Applied 10 Juvenile
Delinquents, New York, 1848, at 24-28, as reprinted i in Bremner. supra note
15 at 691.

Other reports, however, had praised‘th'e education and traihing provid-
ed by the House; see. for example, Pickett, supra note 68 at ll-112.
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Devoe also attacked, in words which have a distinctively modern
rmg, the practice of indeterminate sentence (convicted adults were
given specific sentences):

Children are committed to the House of Refuge to
be dealt with according to law. They are not-sent for any
specified term. They. are subject to the control and
disposition of the managers ... [I]n a conversation with
a boy who made one of the most desperate attempts to
escape that occurred while I was in the institution, he

* told me that if he knew how long he had to remain, he
could reconcile himself to his punishment; but, that he
could not endure to have his mind constantly wracked
by uncertainty and suspense. He would rather by far be
in state prison, he said, for then he would know how
long he should have to remain.121

Alternatives to the houses of refuge were slow to develop, but
by the 1850s several embryonic organizations had been establish-
ed. In 1851 the New York Juvenile Asylum was organized to pro-

_vide residential care for the very young and in 1853 the Children’s
Aid Society was incorporated 122 Children’s Aid, like many of the
later child care agencies, eschewed institutionalization, preferring
to apprentice children or board youths in appropriate foster homes.
Similar policies could have been adopted by the houses of refuge.
In fact, the 1846 Act incorporating the Western House of Refuge
had included a provision enabling the managers and superintendents
to: '

... place the said children committed to their care, dur-
ing the minority of such children, at such employments,

121.. Devoe, supm “note 120 at 691.

122. See pages 53 through 0 for a full descrlptlon of the child care agencies.
The Juvenile Asylum served a young population largely overlooked by the
House of Refuge; as such; they were more the equivalent of orphanages

. (though parental death was not a prerequisite for placement). Children’s Aid,
on the other hand, served many older children and thus represented the first
viable alternative to the houses. The fact that Children’s Aid was established
mu'nedlately following pubhshed criticisms of the houses of refuge suggests
an obvnous link. .
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and cause them to be instructed in such branches of
useful knowledge as shall be suitable to their years and
capacities; and they shall have the power, in their discre-
tion, to bind out the said children, with their consent,
as apprentices or servants, during their minority, to such
persons and at such places, to learn such proper trades
and employments, as in their judgment would be most
for the reformation and amendment and the future
benefit and advantage of such children.!®

However, the Western House and the New York City society
apparently made only very sparing use of apprenticeship which,
in any event, was overshadowed by their construction of ever larger
institutions. Ironically, at the national level the refuge movement,
originally patterned on the New York City House, had begun to
change. Juvenile institutions emphasized education and training in-
stead of sterile incarceration, coining a new name, the “reform
school,” to replace the by then criticized term ‘“‘house of
refuge.”’¢ In many respects, the New York houses were the
forerunners of reformatories, but became too entrenched to modify
their practices or their names.

The education, apprenticeship or foster care of children as an
alternative to harsh long-term incarceration became the hallmark
of other programs while the New York houses of refuge, the
predominant institutions in this state, continued to practice the more
traditional methods. The widespread implementation of relatively
benevolent programs for delinquent, disorderly and vagrant youths
would await the end of the Civil War and subsequent development
of a comprehensive child care network comprised of both private
and public agencies.

123. L. 1846, c. 143, §13.

124. See Pickett. supra note 68 at 102.
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CHAPTER III

Expanded Jurisdiction and the Child Protective Movement

1860-1880

The Civil War marked the conclusion of the first major phase
in the development of children’s laws. Prior to the war, the legal
and social systems designed for the commitment and care of delin-
quent or vagrant juveniles remained relatively small. From its in-
ception in 1824 until approximately 1860 the New York houses of
refuge maintained a virtual monopoly, receiving children throubh
criminal court and magistrate commitments or through placement
by administrators of the almshouses and voluntary parental sur-
renders. Dependent and destitute children remained largely con-
fined to almshouses or were indentured upon rcaching an
employable age. Alternatives were embryonic — the only major -
pre-war New York organizations devoted to children’s carc were:

the Juvenile Asylum at Dobbs Ferry, established in 1851 to provide
-services for the very young, the Children’s Aid Socicty, establish-
ed in 1853 to place homeless and destitute children in foster families, ©
and the orphan asylums, wh|<.h served only a limited numhu ol"'*
parentless youths. 12 .

Similarly, the pre-war child care statutory framework remained -
uncomplicated. Reflecting the original Society for the Reforma-
tion of Juvenile Delinquents legislative charter, the statutes” pro-
vided for the commitment of youths who had been convicted of
criminal activity or had been referred by parents, magistrates, prison
administrators or the poorhouses to residential institutions whose
legislative purpose was rehabilitation in a structured environment

125. Although incorporated in 1853, the Children's Aid Society provided ;;nly
~very limited service until its rapid growth during the post Civil Wae era,
. see pages 53 through 56, -
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separate from the adult penal system. Although criticism of the
refuge movement was not unknown?6 and limited alternatives
were available in the 1850s, the original legislation had been largely
unamended. Authority to control disorderly, unsupervised, or
neglected children simply did not exist.

The pattern changed abruptly following the war. In less than
" twenty years the Legislature enacted comprehensive statutes en-
compassing conduct which today would be characterized as status
offenses or child neglect and the principles which had guided the
. houses of refuge were applied to the young adult criminal trans-
gressor (i.e. ages sixteen to thirty). In addition, complicated pro-
cedural statutes were enacted to govern the commitment and care
of delinquent, dlsorderly, abandoned and neglected children. 127
During the same time a plethora of child care agencies, religious
and non-sectarian, were mcorporated and funded through legislative
acts — the development of the unique New York system of private
child care agencies. commenced after the war and was completed
before the turn of the century. Simultaneously, child protective agen-
cies, most notably the societies for the prevention of cruelty to -
~ children, were established throughout the state to investigate and
~ prosecute acts of abuse-or mistreatment or simply to intervene for
the best interests of the child. The child protective organizations
did not provide long-term care as did the child care agencies, but
rather attempted to “save” children from dangerous or unwholesome
- environments — so saved, the child might be placed in the custody
of a child care agency. In 1873 the Legislature enacted the first adop-
‘tion law, and in 1882 codified and expanded a multitude of session
laws governing the commitment of children.128 In little more than
~ one generatiOn the Legislature had fashioned a sophisticated system
~ encompassing delinquent, neglected destitute and status offender,
.children. -

126. See pages 36'through 38. " -

127, In an almost dizzying spell, statutes were amended, repealed and re-enacted
every few years.

128. The expansion of child protective laws also encompassed conduct beyond

the scope of this report, such as the child labor laws and compulsory educa-
tion laws. ’
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The reasons for rapid development are rooted in social and
economic upheavals. The Civil War itself caused massive disloca-
tions when fathers, conscripted for lengthy periods, often failed
to return home because of desertion or death.!? The wartime up-
surge in the number of homeless and vagrant children caused an
expansion of the refuge system;® of greater significance, the
war’s impact upon the family structure contributed to the develop-
ment of alternative programs. Thereafter, industrialization and in-
creasing urbanization contributed to the large number of unsuper-
vised children roaming the streets. Last, the waves of immigration
that accompanied the industrial revolution brought relatively
uneducated and “unamericanized” children to the squalor of the
urban ghetto.!3! New statutes to govern the conduct of children
and to provide standards for parental responsibility were needed

 to ameliorate social problems; the ensuing legislation redefined the
roles of the parent, the state, the courts, and the agencies devoted
to child care activities.

A. The Statutory Framework

The first major post-Civil War leglslatlon affecting children
introduced the concept of a status offense, i.¢. a proscribed non-
criminal act which could be committed only by a child. In 1865

129. For example, the Philadelphia Refuge reported in 1864 that “‘the absence
of so many fathers engaged in the defense of their country, has thrown upon
our charge a very large number of children™; Mennel, infra note 131 at 57.

130. See, e.g., L. 1864, c. 280, which appropriated $30,000 to the Western House
of Refuge and $28,000 to the Society for the Reformation of Delinquents
(i.e. The New York City House of Refuge), and L. 1863, c. 458, which ap-
propriated $25,000 for the S.R.J.D. building fund. The large number of
children provided for by such appropriations is illustrated by the fact that
in 1876 the average annual cost to maintain a child in the Catholic Protec-
tory of New York, an institution similar to the houses of refuge, was $115.31;
see William T. Letchworth, Orphan Asylums and Other Institutions for the
Care of Children, in Ninth Annual Report of the New York State Board of
Charities (Albany, 1876) as quoted in Bremner, supra note 15, Vol. I, at 459.

131. For a description of the legislation’s social welfare impact see Mennel, Thoms

and Thistles, Juvenile Delinquents in the United States 1825-1940, Univer-
sity of New Hampshire, 1973, at 58-62.
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the Legislature enacted a bill to control the “disorderly child,” a
term roughly synonymous with the current phrase “person in need
of supervision”32 and defined as foliows:

[A]ll children under the age of sixteen ... deserting their
homes without good and sufficient cause, or keeping
company. with dissolute or vicious persons against the
lawful command of their fathers, mothers, guardians or
_other persons standing in the place of a parent, shall
be deemed dlsorderly children. 133

The Act provided that, upon complaint of a parent or guar-
dian, a magistrate or justice of the peace “shall issue a warrant
for the apprehensmn of the offender.” After finding a child to be
dlsorderly the court was required to commit him to a house of refuge

“and the powers and duties of the said managers in relation to the
said children shall be the same in all things as are prescribed as
to other juvenile delinquents received by them.”134

132. See Family Couit Act §713.

133, L.1865; c. 172, §5: The rﬁotivation for legislation to bolster parental super-

vision and; if necessary, apply the strong arm of the state was probably the
Civil War. In 1865 large numbers of fathers had been conscripted and were
fighting far from home or, worse, had been killed or maimed.

134. L. 1865, c. ]72 §7; the full text of th‘e comimitrnent statute read as follows:

~ If such magistrate or justice be satisfied by competent testimony that
such person is a dlsordérly child within the description aforesaid, he
shall make up and sign 4 record of conviction thercof, and shall by
warrant under. his hand commit such person to the Housé of Refuge
-established by the: managers of the Society for the Reformation of
~ Juvenile Delmquent.s in the City of New York, and the powers and dutics
_of said managers in relation to the said children shall be the samie in
-l things as are prescribed as to other juvenile delinquents received
v by them; prov1ded however, thal any person committed under thns act
- shall have the same rlght of appeal now secured by law to persons con-
victed of crlmmal offense but on any such appeal mere informality
in the issuing of any warrant shall not be held to be sufficient cause
for granting a discharge.

The provision for appeal'undbrst:ores the statiite’s criminal aspects.
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Although the houses of refuge had formerly accepted children
placed directly by parents and the courts had already obtained
jurisdiction to commit “vagrant” children.¥ the “Disorderly
Child" Act firmly established the nexus between delinquency and
status offenses.’ For the next century children who were
ungovernable or who had run away were for most purposes deem-
ed delinquent and consequently subject to virtually the full sweep-
of the delinquency laws.¥7

The categories of youngsters committed to institutions similar
to the houses of refuge was further broadened by the establishment

135, L. 1860. c. 241: see page 33. The distinction is that a vagrant child did not
necessarily run away or disregard parental commands (many vagrant youths
undoubtedly. were the loving and obedient offspring of impoverished parents).
Further. the Disorderly Child Act permitted. for the first time, a judicial
action initiated by a parent against a child.

136. A possible predecessor status offense statute involving truancy was reported
by William P. Letchworth in The History of Child-Saving Work in the State
of New York. published in the /893 Annual Report of the State Board of
Charities at 110-111. Letchworth reports that *‘in 1853 the Legislature, by the
passage of the Truant Act. sought to enlarge work of this kind by empower-
ing cities to make provision for truants; but the attempt did not prove a suc-
cess . .. and was subsequently abandoned.” The nature of the unsuccessful
legls]atlon is not explained and this author has not been able to locate the
starute: further. the Legislature apparently did not enact the ﬁrst compulsory’
education law until 1874 (L. 1874, c. 421).

137. The one exception was that status offenders could not be initially imprison-
- ed in an adult institution, a right which the delinquent who committed a
felony did not achieve until the early twentieth century. However, a disorderly
child who had been placed in a house of refuge could be transferred to an
adult jail for a brief period under an 1873 statute providing that dclinquents
and disorderly children could be transferred to ajail or penitentiary for a
‘period not exceeding six months if such child *...-[found| in the house of
" refuge established by said society in the city ()l Ncw York or under their
care, shall have been guilty of attempting willfully to set fire to any building
belonging to the institution or any combustible matter for the purpose of
setting fire to any such building, or that any dquucm shall have been guilty
of violence 1o any officer or inmate of the. institution or of openly resisting
the lawful authority of the officérs of the institution, or of attempting, by
threats or otherwise, o incite others to do so, or shall by gross or habitual
- misconduct exert a dangerous and pernicious influence over the other delin-
quents. ..." L. 1873, ¢.359. The authorized imprisonment of status offénders
with adults in a penitentiary for up to six months underscores the penal guality

of the nineteenth century juvenile justice system.
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‘of the Elmira Reformatory in 1870. Even before the Civil War, New
York refuge officials had proposed a separate institution for the
older first-time offender, which would presumably segregate the
younger adult from the older recidivist criminal and apply the prin-
ciples of rigorous work, education and discipline found in the houses
“of refuge 138 Elmira was authorized to receive upon court commit-
ment **... male criminals, between the : ages of sixteen and thmy,
and not known to have been previously sentenced to a state prison
in this or any other state or country ... Similar to statutes
. .governing the placement of delinquent’ chlldren (children who had
been convicted of committing crimes), the Act permitted commit-
ment to Elmira on a purely discretionary basis, i.e. in lieu of in-
carceration in an adult prison. The institution was operated by an
independent board of managers patterned after the refuge ad-
nministrative system. In effect, Elmira was the house of refuge for
the older child and young adult. The only apparent distinction was
that commitment was limited: to persons who had been convicted
- of a crime — a child above the age of sixteen could not be found
to be dlsorderly or vagrant. "

138 See Mennel supra_note 131 at 70,

. 139 L. 1870 c. 427 the new facrlrty received its ﬁrsr occupa.nts in 1877. The cutoff

- age of thirty is.surprisingly high. Thie statute prohibited the use of contract

labor, ‘a system which was practiced widely in the houses of refuge (see

. page 64); the odd result of | permitting contract labor for young children while

precluding its application to the older transgressor may be explained by the

|, abhorrence of the system voiced by Elmira's. founder, Frederick Howard

Wines' (see Wines, Historical Introduction to Prison’ Reform, Charles R.
Henderson Edrtor Russell Sage Foundation, New: York, 1910}.

- M40:. The pracnce of commmmg chrldren under the age of sixteen who were found
*.--to be disorderly or vagrant to institutions was subsequently extended to the
: -older. juvenile through the * wayward minor’™ provision, whrch applied to
a person between the ages of sixteen and twenty-one who was ... -willfully
disobedient to the reasonable and lawful commands of parent. guardun or
.- other.custodian and is morally depraved or in danger of becoming morally
: "‘depraved See the Code of Criminal Procedure, §913-a (1970); §913-a was
* held to be unconstitutional. in 197} =~ Gesicki v. Oswald. 336 F. Supp. 37
) (S D.N.Y. 1971); aff'd: without opinion 406 U.S. 913 (1972). Elmira remains
. in operauon today, though it-has been merged into the state correctional
.systern and is managed by. the Corrections Depanmem instead of by an in-

: dependent board. .
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Elmira was subsequently augmented by the incorporation and
funding of the House of Refuge for Women at Hudson. ! Under
the enabling legislation women between the ages of fifteen and thirty
could be committed to Hudson for a term not exceeding five years
upon conviction of petty larceny, habitual drunkenness or “of be-
ing common prostitutes.””™? As a house of refuge, the institution
was managed by an independent board; the apparent purpose was
to afford the older female who had committed a minor crime the
benefit of refuge institutionalization as a substitute to state
imprisonment. 43

A second major post-Civil War initiative was the enactment
of a comprehensive “Act for Protecting Children” in 1877, a measure
which could be characterized as the state’s first generalized child
neglect law:

Any child appafently under the age of fourteen years,
that comes within any of the following descriptions
named:

" (a) That is found begging or receiving or gathering -
alms (whether actually begging or under the pretext
of selling or offering for sale any thing), or being in
any street, road or public place, for the purpose of
so begging, gathering or receiving alms.

(b) That is found wandering and not having any home
or settled place of abode, or proper guardianship or
visible means of subsistence.

(c) That is found destitute, either being an orphan
or having a vicious parent, who is undergoing penal
servitude or imprisonment.

(d) That frequents the company of reputed thieves

141. L. 188I, c. 187.
142, Ibid.

143. In 1890 the Legislature established a similar institution at Albion; L. 1890,
c. 238
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or prostitutes or houses of assignation or prostitu-

tion, or-dance-houses, concert saloons, theaters and

varieties, or places specified in the second section

of this act, without parent or guardian, shall be ar-

rested and brought before a court or magistrate.

When, upon examination before a court or magistrate,

it shall appear that-any such-child has been engaged

in any of the aforesaid acts, or comes within any of
the aforesaid descriptions, such court or magistrate,

when it shall deem it expedient for the welfare of the
child, may commit such child to an orphan asylum,

charitable or other institution, or make such other
_disposition thereof as now is or hereafter may be pro-

vided by law in cases of vagrant, truant, disorderly,

pauper or destitute children. 144 .

The Act, which was probably drafted or at Ieast advanced by
child savers groups, such as the Society for the Prevention of Cruelty
to Children, S had a remarkable breadth. Apparently aimed at the
poor or destitute child, the legislation was predicated, in part, on
the 1851 statute permitting commitments to the juvenile asylum,
but, unlike the earlier Act, parental malfeasance or non-feasance
~was not a prerequisite to commitment.¥é On its face, the statute

. encompassed situations in which a parent did not know of the child’s

conduct or, if cognizant, employed remedlal discipline. Moreover

44. L. 1877 c. 428.

_ 145, See pages 70 through 76 for a descnptlon of the orgamzatlon and powers
of S.PCC.

.. 146. The Juvenile Asylum Act (L. 1851, c. 332; see page 57) also incorporated
) stringent procedural safeguards. Applied initially only to the Juvenile Asylum,
the statute was subsequently made applicable to several additional child care
agencies. Although the 1851 Act might be characterized as a precursor of
the 1877 Statute, its scope was limited and, as such, it fell far short of con-
stituting a child neglect law.

a8



commitment? could be predicated upon a single act of, say, at-
tempting to receive alms or *“wandering and not having any home
or suitable abode,” though other provisions ostensibly required a
pattern of behavior (for example, children “that frequent ... dance-
houses, concert saloons, theaters and varieties ... without parent
or guardian”)."8 Although many aspects appear to be archaic,
even when compared with subsequent nineteenth century legisla-
tion (for example, the lack of a parental notice requirement), several
provisions remained intact well into the twentieth century. For ex-
ample, the 1922 Children’s Court Act defined a neglected child as,
inter alia, one “who wanders about without lawful occupation or

“restraint” or “who is found in any place the existence of which
isa v1olat10n of law”""

-Further, the Act, unlike subsequent child protective legisla-
tion, did not encompass parental neglect or even authorize an ex-
amination of the child’s home environment. Only public activities
such as begging were proscribed; the maltreated or malnourished

147. The word “commitment” as'used throughout the nineteenth and early twen-
- tiethcenturies is equivalent to the current word ‘‘placement” (see e.g, Family
Court Act §1055, which refers to the “placement” of a neglected child with
a public or private child care agency). The term ‘‘placement’’ may be view-
ed as a part of the substitution of unique juvenile justice terminology for
criminal justice terms (such as substitution of the word “finding” for
*“‘conviction”).

148. L. 1877, c.-428, §3(d); emphasis added.

149. Chiidren‘s Court Act of the State of New York, §2(4)(d) and §2(4)() b(l92'2);
for a contemporary version of the 1877 Act see, for example, Alabama Code,
Title XIII, Chap. 7, §350, which provides:

The words “‘neglected child” shall mean any child, who while under
sixteen years of age is abandoned by both parents, or if one parent
is dead, by the survivor or by his guardian, or his custodian; or who
has no proper parental care or guardianship or whose home, by reason
of neglect, cruelty or depravity, on the part of his parent or parents,
guardian or other person in whose care he may be is an unfit or im-
proper place for such child; or who is found begging, receiving or
gathering alms, or who.is foundin any street, road or public place
for the purpose of so doing, whether actually begging or doing so under
the pretext of selling or offéring for sale any article or articles, or of
singing or playing on any musical instrument, or of giving any public
entertainment ... or who for any-other cause is in need of the care
and protection of the state.
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youth remained unprotected. Although wandermg, begging or fre-
quenting bars and dance halls might on occasion evidence the
possibility of neglectful or uninterested parenting, such conduct
might instead evidence the family’s economic difficulties. And the
proscribed activities could hardly be practiced by an infant or young
child, that is by the age group which might require greater protec-
tion than the adolescent. Protection of the very young was not possi-
ble until the statutes were subsequently broadened and enforced
. by the child protective agencws

Jurisdiction to determine cases under the new act was vested
in the criminal courts. Indeed, although the statute was not a penal
law in the sense that a child could be criminally convicted and im-
prisoned, the youth was treated as a defendant who “‘shall be ar-
rested and brought before a court or magistrate”; the evolution of -
child protective laws had not reached the stage where the parent
or guardian was the subject of the action. But perhaps most signifi-
cant, at least in terms of its effect upon children and the authorities
responsible for child care, was the last clause permitting any disposi-
tion as “may be provided by law in. cases of vagrant, truant,
disorderly, pauper or destitute children.” Since ‘“disorderly”
children, i.e. status offenders, could be committed to institutions
for delinquents under the provisions of the 1865 *Disorderly Child”

- Act, the Child Protection Act indirectly permitted the placement
of neglected and destitute children under the age of fourteen in delin-
quent facilities. In other words, a child who came within the defini-
tion of the Child Protection Act could initially be placed in any
institution or program for delinquent and disorderly children (in-

. cluding a house of refuge), except the adult penitentiary (an unlikely
sentence for any child under the age of fourteen) and, if incorrigi-

" ble, might be subsequently transferred to an adult prison.150

150 Under the provisions of the 1873 Act.delinquent or dlsorderly children (and
hence neglected children) could be imprisoned for up to six months; see
supra note 137, page 51. The 1877 Act also incorporated the following provi-
sion: “No child under restraint or conviction apparently under the age of

fourteen years, 'shall be placed in any prison or place of confinement, or
in any courtroom, or in any vehicle for transportatlon to any place in com-
pany with adults charged with or convicted of crime, except in the presence
of proper official.”” The section apparently did not preclude imprisonment
in the adult penitentiary or other adult facility of any child under fourteen,

but merely mandated that proper supervision be provided in such
circumstances.
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By 1877 the criminal courts possessed full jurisdictional powers
over children, including delinquents who had committed a crime,
children who today might be characterized as persons in need of
supervision and neglected children. Moreover, the court’s disposi-
tional powers largely overlapped It mattered little whether the child
had committed a violent crime, was “disorderly” or was found
in a theater without a parent.!s! The route to the houses of refuge
or child care agencies was open to all who could be classified as
disorderly or met the vague definition of the act for protecting
children. The courts, at first criminal and later juvenile, could frame
a disposition based solely on the child’s needs regardless of the
conduct which had triggered judicial intervention. Historic policies
and legal principles designed to protect family integrity and preclude
state involvement, including the infancy presumption, were large-
ly eroded (while the delinquent child might be protected by the
infancy presumption the same youth could be found to be disorderly
in a proceeding in which the presumption was inapplicable).
Removal of a child from its family through judicial commitment
in the name of helping the child, or at least the impoverished youth,
was a clear possibility.

The last major post-Civil War act affecting children was the
1873 enactment of the state’s first adoption law.'? Adoption was
defined simply as “... the legal act whereby an adult person takes
a minor into the relation of child, and thereby acquires rights and
incurs the responsibilities of parent in respect to such minor.”!53

151. The differences between the 1865 Disorderly Children's Act and-the 1877
Child Protection Act is an interesting one. The 1865 Act required that a parent
request the commitment of a disorderly child whereas the 1877 statute per-
mitted commitment without the consent of the parent, indeed did not even
provide for parental notification.

152. L. 1873, c. 830. Adoption was a nineteenth century concept that had no
common-law antecedent. A possible origin of the adoption doctrine is alluded
to in Letchworth, supra note 136 at 102: “in 1873, a law, the principle of
which was taken from the French statutes; was passed for the adoption of
children, which is growing more and more into favor. and has been attend-
ed with very satisfactory results.”

153. L. 1873, c. 830, §1. The definition accurately describes the adoption rela-

tionship to this day: however. unlike its modern counterpart. the initial adop-
tion law precluded inheritance from the adoptive parent by an adoptive child.
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The consent of the natural parent was generally required, but,

significantly, consent was not necessary “ . . from a father or mother
deprived of civil rights, or adjudged gullty of adultery or cruelty,
and who is, for either cause, divorced; or is adjudged to be a ...
.. an habitual drunkard, or is judicially deprived of custody of the
child on account of cruelty or neglect.”’!54 Similarly, parental con-
sent could be dispensed with if the child had been abandoned. 155

The ease with which parental rlghts could be termmated (by
simply not requiring consent) would shock contemporary adop-
tion agency officials. Curlously, the Act did not define the words
“cruelty” or “neglect,” nor apparently did any other contem-
poraneous statute.’ On the other hand, deprivation of civil rights
and divorce were unambiguous concepts. A parent imprisoned for
a felony conviction would lose his civil rights and, simultaneous-

ly, the right to challenge the adoption of his child. Likewise a parent
who was the unsuccessful defendant in a divorce proceeding bas-
ed on adultery could not veto an adoption (one adulterous act could
hence result in the termination of parental rights). The potential
use of adoption by the developing child care and child protective
agencies was indeed great. Consent of an uneducated and perhaps
foreign-speaking parent might be obtained readily or, as an alter-
native, the courts were increasingly available to determine issues
of cruelty and neglect or approve adoptions when parental con-
sent was not statutorily required.!s?.

154. L. 1873, c. 830, §6.
155. L. 1873, c. 830, §ll.

156. Since most of the pertinent legislation was in the form of uncodified ses-
sion laws, it is difficult to state w1th a substantial degree of certainty that
a statute did not exist.

- 157.. There is also an 1874 statute stipulating that the Children’s Fold, a child care
institution, ‘could place ‘a child for adoption provided the child had been
in care for one year if below the age of ten or had been in care for six months
if over the age of tén (L. 184, c. 506). The only manner in which this statute
could be interpreted as consistent with the 1873 Adoption Act is to conclude
that the statute precluded adoption regardless of parental consent or wrong-
doing unless the child had been placed with the agency for a minimum penod
The reason for this particular restriction appllcable to only one agency is
not clear.
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Adoption, however, was a tool most readily available to assist
children who had been placed with families by the Children’s Aid
Society or other foster care organizations. For the delinquent,
vagrant or disorderly child confined to a house of refuge, adop-
tion was not feasible. Further, the system largely involved the older
youth or adolescent, i.e. the least likely “‘adoptable” age group.
The subsequent decline of residential institutions, such as the houses
of refuge, and the rise of the religious and non-sectarian child care
and adoption agencies increased adoption possibilities, but Stlll ex-

" cluded a large number of children.

The adoption and child protection acts completed the cycle
of child care legislation. Vagrant, disorderly, delinquent and
“neglected” children could be committed by the criminal courts
to agencies and ultimately might be adopted. A complete, if im-
perfect, juvenile justice system had been legislated; implementa-

tion was assured by the rapidly expanding child care and child pro-
tective network.

B. The Child Care Organizations

The first major New York child care agency was the Children’s
Aid Society.’® Founded in 1853 by Charles Loring Brace, a noted
social reformer, the Society’s purpose, highlighted in its initial
report, was to “rescue’ impoverished immigrant children from the
streets and poorhouses through placement in foster homes or farm
apprenticeships:

158. Unless one classifies the Society for the Reformation of Juvenile Delinquents
as a child care agency..
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During the last twenty years, a tide of population has
been setting towards these shores, to which there is no
movement parallel in history ... the pauperism and
poverty of England and Ireland has been drained into
New York . . . The children of this class, naturally, have
grown up under the concentrated mﬂuences of the pover-
ty and vice around them.!s9

: The Socxety s account of an immigration “tide” was accurate
(although its view of “‘the poverty and vice” surrounding the new-
ly arrived population may have been overstated). The Irish potato
blight and the 1848 civil disorders in Germany had caused a great
migration of malnourished citizens from those countries.®® Ap-
proximately 100,000 immigrants had arrived in 1845; by 1854, the
‘number exceeded 400000%! (the numbers thereafter declined until
the 1870s). Services were clearly needexi to assist New York’s im-
migrant families.-

- The Soc1ety descrlbed the chlldren it sought to serve in words
whlch parallel the subsequent disorderly child and children's pro-
tectlve acts:

Our ob_;ects have been, the improvement and elevation

of the vagrant and poor children of the street, boys and

girls; of those engaged in the petty out-door trades; those

who beg, or pilfer, or pick the streets for a living, and

those who are driven by’ hemelessness and poverty to
.the prison,. or who are: confined there for petty
- crimes, 2

159. First Annual Report of the Chi,ldren‘s Aid Society, 1854, at 3-4. The Society
: reported that juvenile crime was rampant with two-thirds of the complaints
of higher grade felonies involving persons between the ages of nineteen and
twenty-one; of 16,000 criminals lodged in the city prison, 4,000 were under
the age of twenty-one and 800 under the age of sixteen (Id. at 5). The large
- number of children below the age of sixteen lodged in the city prison seems
odd, given the widespread practice of commitment to homes of refuge in
lieu of imprisonment, but the Society’s statistic may have included youths

who were brleﬂy 1mprlsoned or detained pending trial or disposition,

1160. A. Schneider, supra note 49, Vol. T at 301.
161. Ibid.
162. Second Annual Report of the Children’s Azd Society, (1855), p. 4; see pages

47 through 50 for a discussion of the 1877 “neglected” children’s act which
follows closely the Soc1ety s earlier description.
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The object was to place children in wholesome environments
far removed from the ghetto streets, and of equal significance, far
removed from the crowded houses of refuge and orphan
asylums.’63 During its first year Children’s Aid placed 800
children “to the country,’'® of whom only 143 were American
citizens.'$5 The Society continued to place relatively small
numbers of children throughout the 1850s and ’60s.'66 By 1875,
however, the number had grown to 4,000,%" a figure which re-
mained relatively constant until the end of the century.

Children’s Aid did not seek court commitments, but relied upon
ostensibly voluntary parental placements, although the ability of
an impoverished parent, perhaps confined to an almshouse, to resist

163. “Such children cannot all be shut up in Asylums, and indeed, it may be
doubted, whether they are, even in the best Institutions, improved, by the
crowding of numbers together”; Ibid. at 5.

Charles Loring Brace, the Society’s founder, viewed immigrants as the
unfortunate victims of social and economic pressures. For example, he
reported that homeless and vagrant children “are often of very good stock;
coming of honest European peasantry who, in a foreign land [the United
States] have become unfortunate. They are not links of a chain of criminal
inheritance. A criminal family in a large city, much sooner than in rural
districts, breaks up rapldly” Brace, The “Placing Out” Plan for Homeless
and Vagrant Children, pp. 135-136 (1876), as quoted in Platt supra note
12 at 36.

164. Id. at page 5.

165. Id. at page 16. The Society’s bias-against the city is perhaps best illustrated
by the following passage in its 1858 report: “Our conviction, then, with in-
creasing expenence, in regard to the proper measures benefiting this class.
is that whatever in charitable opcratlons tends to keep them in the city, ef-
fects on the whole, an injury.” (Fifth Annual Report of the Children’s Aid
Society, at page 8).

166. For example, 733 were placed in 1858 and 791 in 1863; Twenty-ninth Annual
Report of the Children's Aid Sociery, (188l), page 15. Immigration and in-
dustrialization probably contributed to the Society's post-Civil War growth:
as the only major child welfare agency which pre-dated the war, Children’s.
Aid was in a unique position to expand its services. The large population
of “placed” children undoubtedly contributed to the pressures resulting in
the 1877 Child Protective Act; see page 47.

167. Ibid.
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placement is questionable. The consequences of placement were
acute; although the child was spared institutionalization, the family
was permanently separated and the child transported to a remote
farm where he might be exploited, despite the agency’s benevolent
intentions. Services to assist or rehabilitate the family were non-
existent (even visitation was impossible). In short, agrarian foster
placement was tantam'ount to ter'mination of parental rights. '

During the perxod of its rapld growth the Society also establish- -
ed a chain of lodging houses and schools to shelter, feed and educate
needy children.'® In 188] the Society reported that 200,000
children had been temporarily sheltered, fed and instructed, a total -
over three times greater than the number of childrén placed (a total
of 63,330 were placed from 1854 through 1881); Children’s Aid had
become a- comprehensive -child care agency maintaining both -
residential and non-residential services. And by 1880 the Society
was only one of several child care agencies devoted to assisting

or savmg * children through shelter, educatlon and placement in
agrarian foster homes. 6 :

168. Id. at 8 and 15.

169. The. large]y western “host” states; as rmght be expected, did not accept
wholeheartedly the transfer of rowdy immigrant ‘youngsters. from New York
City. The presence of controversy is alluded to in Letchworth, supra note

.+ 136, at 87-88, though the author staunchly defends the practice; of course,

.., the disadvantages to the agrarlan resettlement areas may have been outweigh-
ed by the berefits of receiving young workers capable of performmg deman-
dmg farm and trade labor ‘

Whlle some of the westem States have legalized the placmg of children
~ i families within their borders by eastern societies, thus showing their
approval of the practice, complaints have been made from time to time
in the meetings of the.National Conference of Charities and Correc-
tion against the immigration of such children, somé of whom, it was
-asserted, ran away from their guardians-and became vagrants and
: criminals. Conceding this to be so, if we consider the question dispas-
sionately, Iooking to the interests of the whole country and not to those
. of any particular State, we must conclude that the work of the Society
" has'been of incalculable benefit. Had the children whom the Society
placed in the West been left to roam the streets of New York, the great
- mass of them would have become vagrants and criminals; and, as such
are jtinerant, they would have infested the Western States as well as -
the Eastern, and increased the number of dangerous classes in every -
State-of the Union. By placing these in Western homes the great ma-
jority of them had been made good citizens, to the mcasurable advan-
. tage of of the country at large..
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A second child care institution organized in the years im-
mediately preceding the Civil War was the New York Juvenile
Asylum. Incorporated by legislative act in 1851, the Asylum pro-
vided residential care for the very young, i.e. children below the
age of fourteen.™ Unlike the Children’s Aid Society, which ap-
_ parently lacked a legislative charter, the Juvenile Asylum was
governed by a comprehensive procedural statute providing for the
placement of children through either voluntary parental surrender
or court commitment.1 The Asylum also secured legislation re- -
quiring the City of New York to- appropriate $50,000 toward the
cost of constructing the institution; of greater significance, the’
municipality was required to reimburse the Asylum $40.00 per year
for each child .. entrusted or committed to the said asylum from
the city and county of New York.”!2 Funding was thereby pro-
vided on a open-ended basis; the Asylum could expand as needed
without further recourse to the Leglslature '

170. L. 1851, c. 332; the Juvenile Asylum actually predated the Children’s Aid
Society by two years, but was not fully functional until the end of the decade. .
Both organizations remained small untll the tremendous post-war growth
of the child care agencies.

~ Establishment of the Juvenile Asylum was preceded by the incorpora-
tion of the New York Association for Improving the Conditions of the Poor
in'1843. In attempting to alleviate conditions of poverty; Association officials
. were shocked by the number of homeless and neglected children, estimated
at 3,000, who roamed the streets of New York City. In 1850 the Association
for Improving the Conditions of the Poor, bolstered by a report by the New -
York City Police Commissioner concerning the destitute state of immigrant
children, drafted legislation to incorporate a Juvenile Asylum See Schnelder
supra note 49 Vol I at 328-329.

171. L.1851, ¢. 332, §§l and 2; the Chlldrens Aid Society apparemly lacked
and probably did not desire the ability to receive juveniles through court
commitment, but presumably relied on voluntary placements:

172. L. 1851, c. 332, §§27 and 28. The statute further provided that “'the schools
established and maintained by the New: York juvenile asylum, shall participate
in the distributing of the common school fund in the same manner and degree
as the common schools of the city and county of New York.” thus assuring
adequate educational appropriations (L. 1851, ¢. 332; §30). "
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The Act provided that a child between the ages of five and
fourteen who was found on the street “or other public place in the
circumstances of want and suffering, or abandonment, exposure
or neglect, or of beggary” could be temporarily committed by a
magistrate to the Juvenile Asylum.™ An Asylum official or a
police officer was thereupon required to serve the parent with
notice.™ The parent could regain custody by convincing the court
that the youngster was not neglected. ™ If not, the court, upon fin-

" ding that the child was in need “by reason of the neglect, habitual
drunkenness or other vicious habits of the parents or legal guar-
dian of such child,” was required to issue a permanent commit-
ment.™ However, the Asylum could subsequently discharge for

I73. L. 185], c. 332, 9. The full text of the provision is as follows:
Whenever any child above the age of five and under the age of four-
teen years, shall be brought by any policeman of the city of New York,
before the mayor or recorder, or any alderman or other magistrate of
the said city, upon the allegation that such child was found in any street,
highway or public place in said city, in the circumstances of want
and suffering, or abandonment, exposure or neglect, or of beggary,
specified and defined in the eighteenth section of the act entitled “an
act relative to the powers of the common council of the city of New
York, and the police and criminal courts of said city,” passed January
23, 1833, and it shall be proved to the satisfaction of such magistrate,
by competent testimony that such child is embraced within the said
section, and it shall further appear to the satisfaction of such magistrate

* by competent testimony or by-the examination of the child, that by
reason of the neglect, habitual drunkenness or other vicious habits of
the parents or lawful guardian of such child, it is a proper object for
the care-and instruction of this corporation, such magistrate instead
of committing such child to the almshouse of said city, or to such other
place; if any, as may have been provided by the common council thereof,
in his discretion by warrant in writing under his hand, may commit

~ such child to this corporation to be and remain under the guardian-
ship of its directors, until therefrom discharged in manner prescribed
by law. The Asylum was also authorized to receive children through
voluntary parental placement (and voluntary placements may have out-

" numbered court commitments). '

174. Notice was to be served on the father or, if paternal notice was not feasible,
--; upon the mother or guardian; see L. 1851,.¢."332, §§ll and 12.

175, L. 1851, c. 332, §13.

176. L. 1851, c. 332, §4.
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any reason and was required to release the child in the custody
of a parent if the Asylum Board of Directors found that the judicial
commitment was based upon “insufficient cause, false or deficient
testimony, or [the child was] otherwise wrongfully or improvidently
so committed.” 1 :

Court intervention was thus predicated on the combination of

an egregious public act, such as begging, and parental malfeasance.
Commitments were governed by rigorous procedural requirements,
a strong contrast to the far looser disorderly child and child pro-
tective acts which followed.™

177.

178.

L. 1851, c. 332, §16; however, if the child was subsequently “arrested” for
being in a state of want after an initial discharge, parental notification was
not required.

The Asylum and other child care agencies to which the Act was subse-
quently made applicable hence enjoyed the extraordinary power to reverse
a court which had ordered the child committed. For example, the Agency
could determine that the judge acted on *“faise or deficient testimony”” and
then release the child.

See page 58. The Asylum was originally empowered to accept children be-
tween the ages of five and fourteen, but that provision was quickly amend-
ed to ages seven to fourteen, L. 1851, c. 387. Implementation of the parental
notification section was apparently difficult; for in 1856 the Legislature pro-
vided for substituted service “to be posted up in a conspicuous place in
the police station house nearest the alleged residence of the child™ when
personal service could not be accomplished “after careful and diligent search
and inquiry” (see L. 1856, c. 57, §2).

The retreat from rigorous procedural due process afforded under-the
1851 Act to the loose procedures under the 1877 Child Protective Act and
1882 Commitment Code may be explained by the increasing social pressures
to treat and rehabilitate needy or neglected youngsters, particularly from
immigrant families. To “child savers,” parental due process was not a priority.
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The procedures prescribed in the 1851 Act remained in effect,
in slightly modified form, for sevéral decades and were sequen-
tially made applicable to a growing list of child care agencies as
each received legislative incorporation. In other words, the com-
mitriiént and procedural sections of the Juvenile Asylum Act became
the opérative commitment statutes for a widening list of child care
agencies, an event which transformed the original statute into a
more generalized child care procedure code.!®

The New York Juvenile Asylum incorporation was followed
by the Buffalo Juvenile Asylum!® and the American Female
Guardian Society.® And in 1860 the first religious-based child
care agency, the Hebrew Benevolent Society of New York, was in-
corporated with the same powets and authority as those conferred
upon the Juvenile Asylurn.’2 The inclusion of religious institu-
tions as major child care agencies was completed with the sequential
incorporation, in a manner similar to that of the Hebrew Benevolent
Society and the Juvenile Asylum; of the Society for the Protection
of Destitute: Roman Catholi¢ Children in the City of New York,3
the Society for the Protection of Destitute Roman Catholic Children

: 179. The statute was repealed by the 1882 Commitment Code; see page 100. But
the 1851 Act, limited to commitment procedures for selective agencies, never
achieved statewide applicability; the first generalized child neglect statute
was the 1877 Act for protecting chiildren; see page 43.

180. L. 1856, c. 123,

181. L. 1857, c. 249. The American Female Guardian Society was authorized
to recéive girls under the age of fourteen and boys under the age of ten.
Both the Buffalo Asylum and the Guardian Society were required to follow
the procedures prescribed in the 1851 Juvenile Asylum Act.

182." L. 1860, c. 316. According to Letchworth supra note 136 at 77, the Benevolent

- Society had been founded without legislative charter in 1822. The advan-

" tages of legislative incorporation apparently included the authority to ac-

cept court commitments and the ability to retain custody over parental ob-

jection; leglslatlve incorporation thereby converted the society from one

engaged in voluntary charitable work to one which was endowed with child
care agency- powers. .

183. L.1863, c. 448; the organization subsequently changed its name to the New
York Catholic Protectory (L. 1871, c. 83). Like the Hebrew Benevolent Socie-
ty, the Protectory appears to have evolved from an earlier voluntary charitable

- organization (see Letchworth, supra note 136 at 75).
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in the City of Buffalo,’® the Shepard’s Fold of the Protestant
Episcopal Church® and the Home for Christian Care. 8¢ By 1874
the Legislature had also incorporated the non-sectarian Home for
Friendless in Northern New York plus dozens of smaller child care
agencies. 187 '

Thus, by the mid-1870s each of the three major religions had
received a legislative charter for child care agencies, completing
New York’s amalgam of sectarian and non-sectarian agencies to
receive and care for children through voluntary surrender or judicial
commitment. The growth of religious organizations is at least partly
explained by the mushrooming need for residential and non-
residential programs during the Civil War and subsequent waves
of immigration and industrial growth. The religious organizations
also concluded that the placement of children by non-sectarian
organizations, such as the Children’s Aid Society, might result in
religious conversion when children removed, particularly from
Catholic families in New York, were placed in predominantly Pro-
testant midwest homes.!88 Establishment of sectarian child care
organizations surely decreased the likelihood of proselytization;
in effect, the church could “take care of our own” by accepting
the responsibility for needy and neglected youngsters. That role
was secured (and the possibility of conversions minimized) by an
1879 statute stipulating that whenever a vagrant, disorderly or truant
child .. is committed to any orphan asylum or reformatory, it

184. L. 1864, c. 364.
. 185. L. 1868, c. 775.

186. L. 1874, c. 334.
187. L. 1874, c. 492

188. As one observer noted: “The proponents of placing children and defenders
of the reform [or refuge] school system differed over ways to care for delin-
quents, but philanthropists of both persuasions were staunch Protestants
(many were ministers) who on occasion used their position to proselytize
the children under their care,” Mennel, supra note 117 at 63. The Children’s
Aid Society, for example, placed large numbers of predominately Catholic
German and Irish children (those nationalities which comprised the im-
migrant classes) in Protestant agrarian homes; see, for example, Twenry-
ninth Annual Report of the Children’s Aid Society, supra note 166 at 16.
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shall, if practicable, be committed to an asylum or reformatory
that is governed or controlled by persons of the same religious faith
as the parents of such child.”18®

The 1879 law has remained in effect for over one century; the
current version, broadened to encompass any court commitment
or remand, is virtually -identical to the original statute.!%
Although recently challenged as violative of the Federal constitu-

“tional proscnpuon agamst the establishment of religion, the rehglous
* “matching” provision has been upheld and sectarian agencies con-
‘tinue to fulfill a paramount child care role.™!

The authority of all the child care agencies was strengthened,
and procedural rights of parents severely compromised, by an 1866
statute providing that a magistrate’s commitment *.. shall be final

‘and he shall thereafter have no power to discharge such child from
the house of reception or from the asylum, or in any manner from
the care and custody of said corporatlon 12 The law effectively
restricted the court’s jurisdiction to review and revise commitment
orders — placement with a child care agency became a one-way

 street, except for the very limited judicial review afforded by habeas
corpus.® Thus, from an early date the courts relinquished con-

189. L. 1878, c. 404,1. Whether the statute precluded commitment to a sectarian
agency is not clear; similarly, its impact on voluntary placements or the
commitment of abandoned or neglected children is unclear.

190. “Whenever a child is remanded or committed by the court to any duly
authorized association, agency, society or institution, other than an institu-
tion supported or controlled by the state or a subdivision thereof, such com-

_ mitment must be made, when practicable, to a duly authorized association,
agency, society or institution under the control of persons of the same
religious faith or persuasion as that of the child”; Family Court Act §116(a)
(McKinney’s, 1986). :

191, See Wilder v. Sﬂgannan, 385 F.-Supp. 1013 (S.D.NY. 1974).
192. L. 1866, c. 245. Although- an amendment to the 1851 New York Juvenile
’ Asylum’ Act, that act was sequentially made applicable to most child care

agencles religiotis and non- rehglous except the Children’s Aid Soc1ety

193. See pages 110 through 112
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trol over the custody of ‘minors as soon as the original commit-
ment was judicially determined. The child care agencies exercis-
ed virtual plenary power over children placed in their custody.!%

One major factor in promoting stringent commitment legisla-
tion was the continuing influx of immigrants. It is no coincidence
that the child welfare system matured in the 1870s and 1880s; almost
three million aliens arrived in the United States in the 1870s and
the number almost doubled in the succeeding decade.'5 And ap-
proximately three-fourths of all immigrants entered the country
through New York.!% The state became the pioneer in develop--
ing child welfare legislation and services largely through necessity.

An increase in the number of youths placed with child care
agencies and the concomitant expansion of agency facilities was
further assured by an 1875 statute which prohlblted the confine-
ment of children in the almshouses.”” Placement in poorhouses,

. which existed to provide shelter to destitute persons of all ages,
had been prevalent since the colonial era.' Faced with growing
criticism of almshouses conditions, where children were housed
with alcoholics and mentally ill adults, the Legislature ordered the
removal of all persons under the age of sixteen.® The legislation,
which one commentator has deemed “‘probably the greatest single

194. But see Matter of Knowack, 158 N.Y. 482 (1899), discussed at page 93, in
which the Court of Appeals held that courts retained the inherent equitable
power to restore parental custody. Knowack, decided over thirty years after
enactment of the 1866 statute, constituted a limited though important ex-
ception to the vast powers exercised by child care agencies.

" 195. A. Schneider & Deutsch, infra note 199, Vol. II at 113.
196. Ibid.
197. L. 1875, c. 173.
" 198. See page 18.
199. L. 1875, c. 173. For a description of poorhouse problems see David M.
Schneider and Albert Deutsch, The History of Public Welfare in New York
State, 1867-1940, University of Chicago Press, (1941). pages 16-18. In 1868

a total of 2,26l children under the age of sixteen were reportedly housed
in poorhouses throughout the state (/d. at 60). :
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advancement in child welfare during the period 1867-95 ....)"200
resulted in an influx of youths to the specialized child care agen-
cies. The Child Protective Act of 1877, with its provisions for the
arrest and commitment of “needy” children even in the absence
of parental neglect or malfeasance?® further increased the agen-
cies’ residential population. From a base of 11,907 in 1874, the state
census of institutionalized children jumped to 23,592 in 1885. In
approximately one decade the child care system had doubled.202

~ A further child care reform was the abolition in 1884 of the
contract labor system for institutionalized children.?%® Long prac-
ticed by the houses of refuge and reform schools, the contract system
permitted the binding out of children to private contractors to per-
form labor, usually menial or rote in nature; in return, the institu-
tion or agency received payment from the contractor which was
applied toward the child’s upkeep.?™ The system was criticized

200. Ibid. As noted earlier, the removal of youths from the almshouses had been
advocated for at least twenty years, but was not feasible until the 1870s ex-
pansion of the alternative child care system; see page 21.

201. See pag¢‘47.

202. Schneider and Deutsch, supra note 199 at 65; in addition to the removal
of juveniles from the poorhouses and the increasing jurisdiction of the courts,
the rise of immigration and economic factors undoubtedly contributed to
the increase. It should also be noted that the figure probably does not in-

. clude children placed by the Children’s Aid Society, which was not an in-
corporated child care agency.

203. L. 1884, c. 470; section one provided that “it shall be unlawful for the trustees
or managers of any house of refuge, reformatory or other correctional in-
stitution, to contract, hire, or let by the day, week, or month, or any longer
period, the services or labor of any child or children now or hereafter com-
mitted to or inmates of such institutions.”

204. See Mennel, supra note 131 at 58-62 for a more complete description of
contracting abuses.
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severely, particularly for abuses which included long hours and
corporal punishment at the hands of the contractor.2%%

Contracting had gained such importance to the houses of refuge
that in 1878 the Legislature enacted a statute authorizing the houses -
to release either to parents or to “‘the superintendent of the poor
in the county whence such child was committed” any crippled,
deaf, blind, epileptic or imbecile youth.2% Incredibly, the houses
could thrust onto the streets precisely those children who most re-
quired services while maintaining only those who could be work-
ed for profit. The continuation of house of refuge confinement had
become more a matter of economic exploitation than of
rehabilitation. ‘

205. See, for example, William Pryor Letchworth, Labor of Children-in Reform
Schools, New York, 1882, as republished in Bremner, supra note 15, Vol.
II, at 470-471:

Children under sixteen years of age, when subjected to long hours of
labor, in irksome positions, under a task contract system, are likely
to be retarded in their development, and fagged out at the end of their
long confinement, are too weary to derive due advantage from the
teachings imparted in the evening school.

While flogging has long been abolished in the Navy and.the use of
the “cat” in the State Prisons, it is still thought necessary in order to
realize a fair pecuniary return from the children’s labor, for the con-
tractor to inflict severe corporal punishment for deficiency in imposed
tasks.

... the tendency of the contract system in reformatory institutions for
boys is to retain as long as possible those who are most valuable to
the contractor, and as these generally belonged to the most dutiful class
and consequently entitled to an early discharge, a great injustice is
done, which sometimes drives boys to desperation. On the other hand,
the intent of the contractor being to rid himself of the unskillful and
careless workers, there is danger of a premature discharge of such before
the work of reformation is completed.

206, L. 1878, c. 384. Before the Civil War the houses of refuge had made only
minimal use of apprenticeship; see page 39. After the war the use of
contracted labor, a method which could result in greater abuse. was prac-
ticed widely by the houses (apprenticeship at least ostensibly includes the
responsibility to train and educate while contract labor is a purely economic
labor arrangement). :
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Contracting also reflected the strong desire to minimize
dependence on governmental funds (and the concomitant possrblhty
of state terference), each dollar gained through pr1vate employ-
ment sources decreased the need for legrslatxve appropriations.
Although the houses of refuge were the primary users of contract
labor, the system was employed by several other juvenile institu-
tions. The 1884 Act finally-terminated. the abusrve practice and

: srmultaneously eroded the ability of the houses of refuge to recoup
ex] enses, thereby fostermg the growth of alternat1ve Chlld care
orgamzatrons 207

That same year the Leglslature required the licensing of unin-
corporated Chlld care agencies which cared for children under the
age o welve (1 e. those wh1ch lacked a Legrslatlve charter) ‘A
hcev € CO ‘ld be obtained from the state Board of Charrtles or from

the I_eglslature ‘subse ently funded vocatlonal trammg at the Society. for
the Reformation of Juvenile Delmquents in the form of a textile shop, a
carpentry shop, a paper box factory, a cookmg department and a printing
shop (L 1888, c. 480 and L1889, ¢. 569). -

208. L 1884 ¢. 46, §288. The zeal of S.PCC.sin removmg children from abusive
organizations is dlustrated by the action the New York Society brought against
the Shepard’s Fold — see page 75. The text of the hcensmg statute is as
follows

Any person, other than a duly mcorporated institution, who receives,
boards or keeps more than two foundlmgs abandoned or homeless
children under the age of twelve years, not his relatives, apprentlces
puprls or wards w1thout legal commitment, or without having first

‘ obtamed a license in wntmg 50'to do from a member of the state board
of charltles or from the i mayor or ‘board of health of the city or town
wherein such children are received, boarded or kept is guilty of a

. mlsdemeanor Such Ticefisé must ‘Specify the ‘namie and age of the child,
and the name and residence of the person so undertakmg its care, and
shall be Tevocable at will by the authorlty granting it. It shall be lawful
for the ofﬂcers of any 1ncorporated society for the preventlon of cruel-

tyto chlldren, at all reasonable times to eriter and inspect the premises
wherem such Chlld is so boarded recelved or kept .
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Legislature established standards for medical care and housing for
all the child care agencies and houses of refuge requiring, inter
alia, monthly medical examinations and inspections of both the
institutions and their resident children. The Act further prescrib-
ed detailed housing specifications and educational re-
quirements.2% The simultaneous abolition of the contract system,
which precluded the care and housing of children outside of agen-
cy facilities, and the enactment of stringent standards involving in-
spection, licensing, medical treatment and decent housing substan-
tially improved the environment in which placed or committed
children were maintained and educated.

The child care agencies were understandably self-
congratulatory for supporting reforms, such as the removal of
juveniles from the almshouses and the abolition of the contract
system. Such activities were leading to a more humane care system,
albeit one which sanctioned a greater intervention in family af-
fairs and a swelling population of institutionalized children. The
agencies were also quick to take credit for an apparent decrease
in the crime rate which occurred following the earlier post-Civil
War upheavals (although the decrease may be attributed to social
and economic factors, such as an improved standard of living, rather
than expanded agency involvement). For example, the Children’s
Aid Society reported a sharp decrease in the number of juveniles
arraigned for crimes between 1875 and 1880 and an even sharper

209. 1. 1886, c. 633. The detailed provisions included, for example, the follow-
ing requirement for children’s dormitories:

The beds in every dormitory in such institution shall be separated by

a passageway of not less than two feet horizontally, and all the beds
shall be so arranged that under each of them the air shall freely cir-

culate, and there be adequate ventilation. Every dormitory shall be

provided with means of ventilation, as the board of health within the

locality may prescribe. In the dormitories of such institutions, six hun-

dred cubic feet of air space shall be provided and allowed for each

bed or occupant, and no more beds or occupants shall be permitted

than those provided in this way, unless free and adequate means of

ventilation exist, approved by the local board of health, and a special .
permit in writing be granted therefor, specifying the number of beds

or the cubsic air space which shall, under special circumstances be allow-

ed. Such permit shall be conspicuously posted and kept posted in each

dormitory. It shall be the duty of the physician attached to any such

institution to at once notify in writing the local board of health and

the board of managers or directors of such institution, if the provi-

sions of this section are at any time violated.
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decrease in the number of delinguents committed by the courts.?!0
The Society concluded that “this remarkable decrease of nearly
twenty-ﬁve percent in all crimes against persons and property during
the past six years, is one of the most striking evidences ever of-
fered of the effects of such labors as those of this Society.” However,
the decrease in juvenile delinquency proceedings must be viewed
in light of the increased commitments: of children labelled: as
“discrderly” or “neglected” (pursuant to the 1877 Child Protec-
tive Act). A child who might have formerly been charged with a
crime could instead be charged under the neglect or disorderly

statutes. By increasing the volume of neglect cases and decreasmg
the volume of delinquency cases (and publicizing the result), the
child care organizations might alleviate the public fear of juvenile
crime, 211

Whether the crime rate reduction was attributable to the child
care agencies or not, its occurrence during the era of their rapid
growth provided the agencies with a potent argument for continued
public funding and ever larger legrslatrve grants of power.?? The
growth of the Chlld care agencies continued unabated.

The range of available child care agencies was further broaden-
ed in the late nmeteenth century by the establishment of the so-
called “cottage” institution. Modeled upon a European child care
concept, the cottage development substituted a complex of small
individual homes where a nuclear family environment could be
approximated for the large and often sterile dormitory facilities of
the traditional institution,

21() The number of delinquency commitments decreased from 919 in 1875 to 357

coin 1880 and the number of children commltted for vagrancy fell from close
ta 9,000 in 1860 to approximately 4,000 in’ 1880; seé “Twenty-ninth Annual
Report of the Children’s Aid Society (I881), at supra note 166 at 8-9.

211, Id. at 10. '

212. Such as the 1882 Commitment Act; see page 79.
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One of the first cottage schools was the Burnham Industrial
Farm, later renamed Berkshire Farm: Organized in 1886, the farm
developed several innovative child care techniques such as group
homes and individualized educational plans *** Berkshire was sub-
sequently augmented by the incorporation of several additional
residential centers practicing modified forms of “cottage™ care
and principles of self-governance, such as the George Junior Re-
public.™ _ : '

By 1890 a comprehensive child care system had evolved.
Governed by the codified Penal Law and commitment acts of the
1880s,255 the religious and non-sectarian agencies had gained
tremendous powers and responsibilities despite several legal
challenges.?6 Delinquent, vagrant, neglected and disorderly

213. See Bremner, supra note 15, Vol. 1I at 476-477 where the author, quoting
the papers of Rutherford Hays states: : )

The plan [for a cottage school] found most effectual is that practiced
for many years with eminent success at Mettray, in France, and at the
Rauhe Haus, near Hamburg. Here the boys are distributed in cottage
families, not more than fifteen or twenty under one roof, and, under
careful personal supervision, are trained in the labor to which their
capacities are adapted, with as much as possible of the social and moral
influences of home, until they are fitted to be self-supporting
citizens. ‘The great majority of those who have been gathered into these
institutions, out of the vagabond class, have been permanently saved
to society ... Under the charter the [Berkshire Farm] corporation may
obtain the custody of boys by surrender on the part of parents or guar-
dians, by the sentence of a committing magistrate for vagrancy, or by
transfer from other charitable institutions.

214. See Bremner, supra note 15, Vol. II at 480. Bremner, quoting a radio speech
by William R. George, the founder of the George Junior Republic, observed:

The Junior Republic was started July 10, 1895. Its object was to instill
in the lives of young people, the virtues of self-support and self-
government. This could only be done by direct application.. To ac-
complish that end the customary form of controlling and directing youth -
by the institution method was renounced. Instead of constructing an
institution, a village similar in all essentials to a village of grown-ups
was built and put into operation. The young people residing in this
village were its voting citizens. They faced the same social, civic, and
economic problems that the voting citizens of any other American com-
munity confront.

215. See pages 79 through &7.

216. Sec pages 88 through 96.
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youths could be committed under vague statutes or placed directly
by parents. A plethora of agencies based upon reformatory, foster
care, residential and. cottage principles (not to mention non-
residential programs) competed for the needy children of New York
— the determination of which agency an individual child was placed
with was probably more a matter of chance than the product of
- an examination of suitable alternatives.2¥

The chaotic development of a multitude of child care agen-
cies practicing different philosophies understandably contributed
‘to the movement to rationalize the system through legislative
codification, and ultimately led to the establishment of the juvenile

courts as well as the development of probation departments to
evaluate the child’s needs and recommend appropriate placements.
- Between 1860 and 1890 the child care agencies grew like Topsy,
but the juvenile justice system, i.e. the continuum involving in-
vestigation, adjudication and dlsposmon had yet to evolve on a
loglcal basis.

C. The} Child Protective Societies

The development of the child welfare agencies during the mid-
nineteenth century coupled with the enactment of statutes gran-

_ ting the courts jurisdiction over vagrant, disorderly, delinquent and
neglected children established a complex if imperfect system en-
compassing adjudication, commitment and institutionalization or
long-term care. The missing elements were investigation and pro-
secution.?® The lack of a preadjudicatory system is evident in the
wording of the early statutes which were phrased in terms of
criminal activity, complaints by parents?® or the arrest of children

217. The: agency with whlch a child was placed or commltted probably depend-
ed upon ‘who approached the parent or guardian, the views of such child
protective ‘agencies such as the societies for the prevention of cruelty to
children, or perhaps the philosophy of the criminal court judge charged with
the placement decision. .

218. As aptly stated by the Society for the Prevention of Cruelty to Children:
“Ample laws have been passed by the Legislatre of this State for the pro-
tection of, and prevention of cruelty to little children. The trouble seems
to be that it is nobody’s business to enforce them”; Second Annual Report
of the New York Society for the Prevention of Cruelty to Children (1877), at 6.

219. E.g., the Disorderly Child Act, L. 1865, c. 172, §6. -
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who were found wandering or begging on streets or other public
places.?? Judicial intervention was triggered by public acts or by
parental petition (perhaps at the urging of an agency) rather than
an investigation to discover or prove maltreatment,?2!

The deficiency was at least partly remedied by the establish-
ment of the societies for the prevention of cruelty to children in
1875. Formation of the societies was precipitated by a well-publicized
episode involving Mary Ellen, a girl severely abused by -one Mrs.
Connolly (with whom Mary Ellen was living), and Henry Bergh,
the president and founder of the Society for the Prevention of Cruel-
ty to Animals. Mary Ellen’s plight was apparently brought to Mr.
Bergh’s attention by neighbors. Bergh thereupon commenced a legal
action and, more significantly, publicized the affair.?22 The case
resulted in the placement of Mary Ellen, the imprisonment of Mrs.
Connolly and legislation authorizing the incorporation of societies
for the prevention of cruelty to chlldren 23 ;

The enabling act stlpulated 51mply that “any five persons of
full age ... who shall desire to associate themselves together, for
the purpose of preventing cruelty to children ...” could file a cer-
tificate with the Secretary of State and local county provided they
received the written consent of a Supreme Court justice.??4 Once
established:

Any society so incorporated may prefer a complaint
before any court or magistrate having jurisdiction for
the violation of any law relating to or affecting children
and may aid in bringing the facts before such court or
magistrate in any proceeding taken.??s [and]

220. L. 1877, c. 428; see also, L. 1881, c. 332.
221. As noted earlier, one result was the absence of protection for the very young.

222. See New York Times, April 10 1874, as quoted in Bremner, :upra note 15.
Vol. II at 185-187. S

223. The scope of publicity surrounding the scandai is. illustrated by five New
York Times articles covering the case's progression through the canrte:a¢
~ quoted in Bremner, supra note 15 at. 185-189.
224, L. 1875, c. 130, §l. ’

225. L. 1875, c. 130, §3.



All magistrates, constables, sheriffs, and officers of
police shall, as occasion may require, aid the Society
so incorporated, its officers, members or agents in the
enforcement of all laws which now are or may hereafter
be enacted, relating to or affecting children.226

The societies’ powers were subsequently strengthened when,
as part of the children’s law codification and consolidation of
1881,227 §.PC.C. officers and agents were granted arrest powers.228
Within a brief period the societies had become full fledged police
agencies endowed with the authority to arrest, file charges and pre-
sent evidence.?®

The enabling statute was remarkably flexible. Instead of
establishing a single agency, the founders innovatively secured the
passage of an act which permitted dozens of S.PC.C.s, one to serve
each county in the state.?® Further, the New York legislation
became a model which was duplicated nationally and then inter-
nationally. The New York County Society reported that in 1884
there were *“ ... in active operation in this country 49 societies,
and 27 in foreign countries”;? by the turn of the century 150

226. L. 1875, c. 130, §4..
227. ‘See page 78.

228. L. 1881, c. 676, §293.

229, It was also held that the societies were immune from state regulation through
- the State Board of Charities. See People ex rel State Board of Charities v.
The New York Society for the Prevention of Cruelty to Children, 161 NY.

-+ 233 (1900).

230.. The statute was subsequently broadened to encourage services for counties
- which did not establish an S.PC.C. by permitting a society to *...exercise
.~ its powers and conduct the like operations in any adjacent county in which

no such corporation for such purpose exists” (L. 1909, c. 40, §121).

231. New York Society for the Prevention of Cruelty to Children, Ninth Annual
Report (1884), at 17.
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separate societies devoted to protecting children had been
founded.?*

The societies quickly began to actively investigate and pro-
secute cases of reported cruelty. In its first year the New York Socie-
ty for the Prevention of Cruelty to Children, which served only
Manhattan, placed sixty-one children.2* The 1880 annual report
lists 1,150 complaints filed, 235 cases prosecuted, 199 “convic-
tions” and 599 children placed in hospitals or with child care agen-

232. Bremner, supra note 15 Vol. II at 201. Bremner comments that:

A quarter century after the founding of the New York Society more
than 150 organizations devoted in whole or part to the prevention of
cruelty to children were in operation. Most of them, usually called
Humane Societies, combined protective work for children and animals.
About twenty, patterned after the New York Society, confined their
activities to child protection. The societies sought to protect children
not only against abuse and neglect but from the moral dangers of cer-
tain types of employment.

233. The First Annual Report lists numerous “important cases™ ranging from
severe abuse to minor transgressions. Examples of each category are as
follows: ’

Edward Foley was arrested for throwing a pot of boiling coffec over
the head and body of his son, Martin, aged twelve, severely scalding
face and neck of the child. Tried at Special Session before Justices
Smith, Bixby and Murray, found guilty and sentenced to six months
penitentiary. The child was allowed to.go with elder brother, who pro-
mised to care for him.

Complaint of Mr. H. Olmstead agamst Officer Hugh Gatey, Park Police.
for cruelly throwing a small boy in basin of fountain in Washington
Square, wetting child all over, then sending him home in that condi-
tion. Officer tried before Board of Park Commissioners. found guilty
and dismissed [by] department July 2lst.

First Annual Report of the New York Society for the Prevention of Cruelty
to Children at 31 and 44.
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cies. 234 Funding was provided by stité and mumt:lpal soufces as
well ds by private grarits. The societies also benefitted froim leglsla-
tion which enabled them to receive fines, penalties and forfeitures
which were assessed (and collected) in any case which they had
initiated.23 As a result, prosecutorial activities were at least par-
tially self-funded and were not dependent upon the vagarles of public
appropriations (S.PC.C.s shared the child care agencies’ distaste
for total rehance on leglslatlve pursestrings).

Activities Were directed towards destltute low-income families
and the societies shared the child care agericies’ bias against imi-
migrants. Thus, the N.Y.S.PC.C. repotted that “the statistics show -
~ a very small percentage of Amiericans as cruelists. And it is not
surprising, because very many ignorant foreigiiers who settle in
this country retain their old habits, and fondly clinged to the law
practices of their old homes which they imagine they can bring
with impunity here. 23 Thie Americanization of impovetished atid
allegedly abused immigtant children through placement i reSIden-

234. New York Society for the Prevemwn of Cruelty 10 Children Fifth Annual
Report at 90; the list of child care agencies includes most of the predomi-
nant religious and non-sectarian organizations. For example, 60 children were
- placed with the American Female Guardiadn Society, 72 with the New York
-Catholic Protectory, 42 with the Juvenile Asylam, 17 with the Society for
the Reformation of Juvenile Deliriquents, 14 with thé Hebrew Guardian Socie-

ty, and 97 with the Sisters of the Order of Saint Dominick (/d. at 91).

.~ The disparity between thie number of prosecutions (235) and thie number
- of children placed (599) is, for the most part, probably the result of “volun-
tary” placements; faced with the threat of prosecution, many parents would
surrender custody. Also; one prosecutlon might include several sibling
children.

235 L. 1888, c. 145,-§490. The full text of the statute provided that:

All fines, penalties and forfeitures imposed or collected for a viola-
tion of this chapter [the Penal Law], or of any act hereafter passed
must be paid oin demand to the incorporated society for the prevention
of cruelty to-children-in every case where prosecution shall be instituted -
or conducted by such a society, and any such payment heretofore made
to any soc1ety may be retained by it.

.236. New York Society for the Prevention of Cruelty to Children Eleventh An-
.. -nual Report (1886) at 8.
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tial child care or foster programs was an integral feature of the
entire system, from investigation and prosecution by a S.PCC.
through long-term placement or adoption under the auspices of a
child care agency.

Societies for the prevention of cruelty to children also viewed
themselves as child advocates, lobbying for child labor laws and
improved child protection acts. The 1881 codification of the child
protective laws and the 1882 Commitment Act were largely the result
of the societies’ efforts and S.PC.C.s subsequently advanced the
juvenile court movement.3” Child welfare agencies were also
scrutinized. In one celebrated case of institutional abuse the New
York County S.P.C.C. successfully prosecuted the Shepard’s Fold,
a residential agency, and its director for endangering the lives of
children placed in his custody.2® The director was sentenced to
serve a term of one year in the penitentiary.?¥

The societies viewed seriously their broad mandate to commence
actions ““for the violation of any law relating to or affecting
children.’2® For example, S.PC.C.s successfully brought suit to
enforce parental child support obligations and initiated actions to
enforce the child labor laws.24 As quickly as they were incor-
porated, S.P.C.C.s became an established part of the child welfare

237. See pages 78 through 87.
238. The misdemeanor conviction for the crime of endangering the'life of a child

was upheld by the Court of Appcals: People v. Crowley, 83 N.Y. 464 (1881).

239. Sec New York Society for the Prevention of Cruely to Children Sixth An-
nual Report (1881), at 20 and 21. As a result of cfforts aimed at institutional
abuse, S.P.C.C.s gained the authority to inspect all unincorporated child care
agencies (L. 1884, ¢. 463).

240. L. 1875, c. 130, §8.

241. Sce People ex rel. Balch v. Strickland. 13 Abb. N.C. 473 (City Court of
Yonkers, 1884).
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system and remained so well into the twentieth century.242 No
organization (or, more accurately, organizational network) had a
greater influence in the development of children’s laws during the
- late nineteenth and early twentieth centuries and no organization
contributed as greatly to the growing population of children plac-
ed in long-term residential 1nst1tut10ns and programs

242. Several S.PCC.s, including the granddaddy, the New York Society, are still
active today. The societies have been designated as child protective agen-
cies (Family Court Act 1012[i]) and may accordingly remove children without
court order (Family Court Act §1024) and file child neglect and abuse peti-
tions (Family Court Act §1032); in addition, society officers are *“*peace of-
ficers” (See Criminal Procedure Law §2.10[7]) and may accordingly exer-
cise specific police powers. Thus to this day the societies have maintained
a large part “of the extraordmary powers first conferred by the 1875 Act.
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CHAPTER 1V

Code Consolidation and Caselaw Develdpment

1880-1890

Post-Civil War legislation, such as the 1877 Child Neglect Act
and the statutes which vested extraordinary powers in societies for
the prevention of cruelty to children, added substantial sequential
provisions to the the mass of chapter laws governing children’s ac-
tivities.243 For over 200 years the New York State legislative struc-
ture, including laws relating to children, had been comprised wholly
of individual session laws. A penal provision might be followed
by one governing canal navigation; to determine provisions which
might apply to a given case, an attorney or researcher would ex-
amine a multitude of chronologically arranged chapter laws, per-
haps ‘assisted by an explanatory treatise. In the late nineteenth
century the Legislature consolidated most of the chapter laws into
topical codes, a system which has continued to this day. Of course,
codification also presented individual legislators and interest
groups with an opportunity to amend pre-existing statutes. Chil-
dren’s laws were codified, and extensively amended, in the 1880s.

The 1880s were also the nadir of progessive movements to im-
prove children’s lives and, not incidentally; to increase state involve-
ment in familial affairs. By then, several philosophies had con-
verged. As noted by Anthony Platt, in his book The Child Savers:
The Invention of Delinquency: ' » ’

‘The child savers’ ideology was an amalgam of convic-
tions and aspirations. From the medical profession, they
borrowed the imagery of pathology, infection, immuniza-
tion, and treatment; from the tenets of social Darwinism,
they derived their pessimistic views about the intracta-
bility of human nature and the innate moral defects

243. See page 47.
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of the lower classes; finally,. their ideas about the
biological and environmental origins of crime can be
attributed to the positivist tradition in European
criminology and anti-urban sentiments associated with
the Protestant, rural ethic.244

What had formerly been a movement largely motivated by the
pressures of immigration?¥ and urbanization became far more
diffuse. Education, child labor and public health laws proliferated;
child savers were convinced that the ills of an underprivileged
childhood could be cured through progessive governmental
measures. Unfortunately, the specific lobbying and publicity ac-
tivities of child care leaders during this period are difficult to
establish. Agencies, such as societies for the prevention of cruelty
" to children and the Children’s Aid Society, contributed to the
maturation of children’s laws and applauded the enactment of the
new codes; but their activities did not include the publicity and
publication campaigns which had characterized earlier legislative
efforts. 46 In any event, the child care agencies vigorously defend-
ed the new laws against legal attacks challenging their constitu-
tionality and application and engaged in extensive litigation designed
to broaden their authority.2#’ Code consolidation and child welfare
litigation became the decade’s twin themes.

A Codé Cdnsolidation -

In 1881 New York State enacted a formal Penal Code incor-
porating and revising-the multitude of chapter laws relating to

'244. Platt, supra note 12 at 18.
245. See pages 53 through 55.

246. See infra note 281. The early nineteenth century activities of the Society
for the Reformation of Juvenile Delinquents are discussed at pages 26 through
29. By 1880, the organizations may have gained sufficient political strength
to influence public officials directly, without the necess1ty of educational
and publicity campaigns.

247. See pages 87 through 96.



criminal conduct and procedure.?® Since jurisdiction over
children’s laws had been vested exclusively in the criminal courts,
the act incorporated provisions relating to juvenile delinquency,
juvenile vagrancy, truancy, disorderliness and neglect. One year
later the Legislature enacted a code entitled ‘“Commitment of
Children to Institutions” to replace the piecemeal session laws which
had governed child care agency commitments.>* For the first time
most juvenile laws were consolidated in two complementary
codes.2?

Among its provisions, the 1881 Penal Code codified and revised
the common-law infancy presumption. The Code provided first that
“a child under the age of seven years is not capable of committing
a crime,’?s! an exclusion consistent with the common law, but
then continued by reducing the maximum age to which the infan-
cy presumption could be applied: A child of the age of seven years,
and under the age of twelve years is presumed to be incapable of -
crime, but that presumption may be removed by proof that he had
sufficient capacity to understand the act or neglect charged against
him, and to know its wrongfulness.”’2%? Since criminal activities
involved largely older youths, the age reduction from fourteen to
twelve affected many, if not most, cases in which conviction had
been precluded by presuming infancy.?®® The Legislature had
enacted yet another measure to bring additional unruly, vagrant,
delinquent or needy children into the expanding juvenile care
system.

248. L. 1881, c. 14; in 1884 the Legislature enacted several major amendments
to the 1881 code (see L. 1884, c. 46).

249. L. 1882, c. 19.

250. For the contemporary researcher codification, as an added benefit, minimizes
the possibility that a revelant statute will be overlooked or interpreted out
of context. '

251. L. 1881, c. 14, §18.

252. L. 1881, ¢. 14, §19; emphasis added.

253. Not only were most juvenile crimes committed by older children. but it

is doubtful that many prosecutions were initiated when the alleged criminal
was under the age of twelve.
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While enlargmg the scope of activities deemed criminal through
the age reduction, the 1881 Code and its amendment incorporated
several amehoratlve provisions. An 1884 amendment provided that
a child under the age of sixteen convicted of a misdemeanor could
not be imprisoned, but had to be “... committed to some refor-
matory, charitable or other instit'utions authorized by law to receive
and take charge of mmors”254 Thus, the harshest remedy, im-

- priscnment in an adult facility, was for the first time precluded,
albeit only when conviction involved a minor crime. In addition,
any person L under the age of sixteen who was convicted of a felony
could in the discretion of the court “. . .be placed in charge of any
person or institution willing to receive him”2% in lieu of im-

. prisonment or fine. Thus, a child who had been convicted of the

most violent felony could be placed with a house of refuge or a

child care agency. Any delinquent could be placed with a private -
individual, such as a collateral relative. The option to award custody

. to an individual adult as a substitute for institutionalizing-even the

violent juveni]e offender constituted a substantial penal reform. And
the provision has remained in effect for over a century 25 On the

- other hand, by expressly opemng the child care agencies to children

who had committed serious crimes, the Legislature further blur-
red the distinction between criminal and non-criminal behavior,

a tenet which subsequently became a juvenile court hallmark.

* Children who were simply destitute or neglected could for that

reason alone be placed with children who had committed violent
crimes (though in practice violent juveniles probably continued
to be committed to houses of refuge while non-violent or neglected
youths continued to be placed with residential child care agencies).

The 1881 Act mamtamed the discretionary authority to com-
* mit toa house of refuge or, for the older youth, to the Elmira Refor-
matory,?s? but further provxded that a female of any age “must be

254, L. 1884, c. 46, §713.
- 255. L, 1884, c. 46, §713. . o
256. See Family Court Act §353.3 which stipulates that .. .the Court may place
the [delinquent] respondent in his own home or in the custody of a suitable

relative or other suitable person .. ”’

" 257 L. 1881, c. M4, §§700 and 701.
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sentenced to imprisonment in a county penitentiary, instead of a
State prison.”’2%8 County imprisonment was apparently considered .
a less punitive sanction than state incarceration; as such, the.
measure reflected a legislative distaste for imprisoning young
women. Similarly, the court could, on a discretionary . basis,
sentence a boy who was between the ages of sixteen and twenty-
one to the county jail instead of the state penitentiary, provided
the term of imprisonment was three years or less.?® Last, a
defendant or material witness under the age of sixteen could be
detained at any institution authorized by law to receive children
upon final commitment®? in lieu of detention at a jail, a measure
designed to discourage even temporary confinement with older
criminals. : R

The 1881 Act further refined the concept of neglect first found
in the 1877 “Act for Protecting Children.”26! Most of the 1877
definitions were continued with only slight revision; thus, a neglect
complaint could be predicated on public behavior committed by
a child, such as begging or frequenting saloons or theaters. However,
the 1881 Code added a major new clause encompassing children

258. L. 1881, c. 14, §698; of course a girl under the age of sixteen could also
be committed to a house of refuge. In 1881 the Legislature also established -
the House of Refuge for Women at Hudson, an institution for, females be-
tween the ages of fifteen and thirty (L. 1881, c. 187). But Hudson accom-
modated only women who had been convicted of minor crimes; see page 40.

259. L. 1881, c; 14, §699; unlike females, who could not be sentenced to state
prison, male transgressors above the age of sixteen could be imprisoned- -
in state facilities. ' : . .

260. L. 1884, c. 46, §5(6).

261. See page 47. »
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“not having any home or other place of abode or proper guar-
dianship.’*? The phrase “not having ... proper guardianship”
constituted the first provision relating directly to a parental failure
to adequately provide for or supervise the child, i.e. represents
the initial vague attempt to define that form of parental neglect which
constitutes the core of modern child protective statutes. Any child
- who fit the definition could be committed, i.e. the court could place
in a reformatory or child care agency or “... make any disposition
of the child such as now or hereafter may be authorized in the cases
of vagrants, truants, paupers or disorderly persons.” The prescrip-
tion, based on the 1877 Act for protecting children,63 was indeed
broad and children who were destitute, orphaned or deprived of
proper guardianship were thereby placed under the vast judicial
umbrella covering delinquency, vagrancy, truancy and disorderly
behavior. For example, children who lacked “proper guardianship”

262. L. 1881, c. 14, §291(2) (emphasis added). The full text of the statute is as _
 follows:

A male child actually or apparently under the age of sixteen years,
or a female child actually or apparent]y under the age of fourteen years,
who is found;

(1) Begging or receiving or soliciting alms, in any manner-or under
any pretense; or (2) Not having any home or other place of abode or
proper guardianship; or (3) Destitute of means of support, and being
either an orphan, or living or having lived with or in custody of a parent
or guardian, who has been sentenced to imprisonment for a crime,
or who has been convicted of a crime against a person of such child,
or has been adjuged an habitual criminal; or (4) Frequentmg the com-
pany of reputed thieves or prostitutes, or a house of prostitution or
assignation, or living in such a house either with or without its parent
or guardian, or frequenting concert saloons, dance-houses, theaters
or other places of entertainment, or places where wines, malt or
spirituous liquors are sold, without being in charge of its parent or
guardian; or (5) Coming within any of the descriptions of children men-
tioned in section 292, must be arrested and brought before a proper
court or magistrate, as a vagrant, disorderly, or destitute child. Such
court or magistrate may commit the child to any charitable reformatory
or other institution authorized by law to receive and take charge of
minors, or may make any disposition of the child such as now is or
hereafter may be authorized in the cases of vagrants, truants paupers,
or disorderly persons.

263. See page 47.
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could be placed in delinquent institutions, such as a House of
Refuge. Except for possible imprisonment in an adult prison or
penitentiary, which was limited to delinquent youths, the complained
of conduct of the child (or the parent) was immaterial in deter-
mining the possible disposition.264

In a related pr()vision the Legislature stipulated that a parent
or other person .. having the custody of any child under the age
of fourteen years, who shall permit or neglect to restrain such child
from beggmg, gathering, picking or sorting of rags, or from col-
lecting cigar stumps, bones or refuse from markets, shall be guil-
ty of a misdemeanor.”265 Similarly, any person who permitted a
child “to play any game of skill or chance” in or adjacent to a
place where alcohol was sold was guilty of a misdeameanor.2% Of
perhaps greater importance, the Act provided that “a person who
willfully omits, without lawful excuse, to perform a duty by law
imposed upon him to furnish food, clothing, shelter or medical
attendance to a minor, is guilty of a misdemeanor.”26” The latter
provision, which apparently encompassed the neglect of any child
under the age of twenty-one (i.e. “to a minor”), represents the first

264. Strangely, the “neglect™ provisions applied to a *“male child actually or ap-
parently under the age of sixteen years, or a female child actually or ap-
parently under the age of fourteen years” (L. 1881, c. 14, §291), i.e. establish-
ed a gender-based jurisdictional age limitation which excluded the older
girl. One would have thought that protection of teenage girls would be a
legislative priority; in fact, subsequent statutes defining neglect or status
offenses frequently included a higher age jurisdiction for females. For ex-
ample, the present Family Court Act defines a person in need of supervi-
sion as a “male less than sixteen years of age and a female less than eigh-
teen years of age ...”’; however, that gender-based distinction has been held
to be unconstitutional (see In re Patricia A., 21 N.Y.2d 83, 335 N.Y.S.2d
33 [1972)).

265. L. 1881, c. 496, §2; the impoverished parent who permitted his hungry child
to beg or collect market remains thereby committed a crime.

1266. The cnmlnallzatlon of parental malfeasance was augmented by an 1895
provision that a *... parent, guardian or other person hiving legal charge
of-the person of a female under the age of eighteen years, [who] consents
to her taking or detaining by any person for the purpose of prosti;utiqn or
sexual intercourse™ shall be guilty of committing a felony (L. 1895.c. 460).

267. L. 1884, c. 46, §3.
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criminal statute establishing direct parental responsibility for the
failure to provide an essential need.268

The dual Penal Code provisions involving the placement of
children who lacked “proper guardianship” and the criminaliza-
tion of parental malfeasance or non-feasance could have been ap-
plied to the same facts.26® For example, the court could place a
juvenile with a child welfare agency (for lack of “proper guardian-
ship”’) and simultaneously incarcerate the parent (for failure to pro-
- vide food, clothing, shelter or medical attendance). Comprehen—
sive criminal jurisdiction over children and their parents increas-

“ed the poss1b111ty of Jud1c1al intervention and undoubtedly assisted
the child protective agencies, mcludmg S.PCC.s, in their broadening
enforcement endeavors.

The Commitment of Children to Institutions Code, enacted
in 1882,2™ was almost exclusively a codification of the then ex-
isting session laws governing the commitment to the Society for
. the: Reformation of Juvenile Delinquents and to the numerous

religious and non-sectarian child care agencies. As discussed earlier,
~ S.R.J.D. commitment procedures had been in effect for over fifty
years while the 1851 statute establishing the New York Juvenile

268. But parental rehabllltatlve assistance or other services were not possible
— the statute was cnmmal and there was as yet no thought of non-criminal
remedies. -

269 Assummg the Chlld was a male less than sixteen years of age or a female
* less than fourteen years of age:

200, L. 1882, c. 19.
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Asylum incorporated detailed procedures which had been sequen-
tially applied to at least several major child care agencies.”™ By
1882 the Legislature, which had already codified several areas of
law, probably concluded that codification of the disparate com-
mitment laws was desirable, particularly in light of the enormous
growth of the child care organizations. ‘

The Act continued earlier provisions governing the commit-
ment of delinquent and vagrant youths to the houses of refuge?”
and provisions of the 1865 Disorderly Children’s Act which allowed
parents or guardians to seek judicial commitment of their disorderly
or “status offender” offspring.?® The Commitment Code also
codified the status offense of truancy, stipulating that “if any child
under the age of fourteen years, having sufficient bodily health and
mental capacity to attend the public schools, shall be found wander-
ing in the streets or lanes, or in any public place in the city of New
York, idle, truant, or without any lawful occupation ...” the juvenile
could be arrested.?™ The statute further provided for parental
notification and release upon a written agreement to “‘cause such
child to be sent to some school at least four months in each year,

271. See pages 57 through 60 for a discussion of the 1851 Act. Whether the 1882
Code provisions applied to every agency cannot be established. The Act lists
only seven child care organizations (The Juvenile Asylum, The New York
Catholic Protectory, The Hebrew Benevolent Society, The Shepard’s Fold,
the New York Infants Asylum, the American Female Guardian Society and
the Home for the Friendly), but other agencies may have been included by
separate acts or by agreement. [t is also possible that several agencies, like
the Children’s Aid Society, did not seek court commitments, but obtained
custody only through voluntary parental surrenders.

272. L. 1882, c. 14, 1§594.

273. L. 1882, c. 14, §1596; see also L. 1865, c. 172. Although a strict reading
of the 1882 Commitment Code would indicate that only a parent could bring
an action for disorderliness, the Penal Code permitted a disposition as a
“disorderly or destitute child” for any child who was found to be begging
or receiving alms, frequenting the company of reputed theives, or “not having
any home or other place of abode or proper guardianship™ (L. 188l c. 14,
§291). Thus a child found to be “neglected” pursuant to the Penal Law could
be committed as a disorderly youth. ‘

274. L. 1882, c. 14, §1612; the statute apparently applied only to New York City.

It should be noted that the state’s first compulsory education law was enacted
in 1874, only eight years prior to codification (L. 1874, c. 421).
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until he or she becomes fourteen years old.’* However, repeated
or intentional truancy could result in commitment.2

Finally, the 1882 Commitment Code continued, with only
minor change, the 1851 prov1510n for the placement of children
found in a public place .. in the circumstances of destitution and
suffering, or abandonment exposure, or neglect, or of beggary

. by reason of the neglect, habitual drunkenness or other vicious
hablts of the parents or lawful guardians of such child.”2"7 Thus,
. unlike the Penal Law, the Commitment Code, tracking the earlier

~Juvenile Asylum Act, required evidence of specific acts amoun-
tmg to parental malfeasance. The statute also included special pro-
visions for the very young abandoned child, mandating placement
w1th the New York Infants Asylum m

The relatlonshlp between the 1881 Penal Code definition?®
-and the 1882 Commitment Code is ambiguous. Both provided for
judicial intervention when a child was found beggmg or was aban-
doned; both incorporated ample jurisdictional provisions. However,
* the Penal Law definition of child neglect incorporating situations
involving ‘improper guardianship,” was far broader than the Com-
mitment Code stipulation requiring proof of parental wrongdoing
as a prerequisite to commitment. The ostensible conflict could be
resolved only through extensive litigation.280

275. Ivid.

276. Ibid
277 L 1882 c. 14, §1602 — the provnslon is repeated at several pomts in the
Code. In a spree of redundancy, which appears to be illogical given the goal

of codification, the Act repeats identical placement procedures for each of
. several child care agencies. .

278 L. 1882, c. 14, §1627.
‘ 279. See page 77.
280. See pages 87 through 89.
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In conclusion, several basic provisions-governing delinquen-
cy, disorderliness, vagrancy, truancy and neglect had finally been
codified.?8 The evolution from separate rehabilitative care for the
youngster convicted of committing a criminal offense (despite the
infancy presumption) to massive intervention in the name of child
protection was virtually complete. A sophisticated statutory scheme
was available to convict errant parents and place children found
to be delinquent, vagrant, disorderly or neglected pursuant to broad-
ly phrased legal definitions.

B. Caselaw Development

Expanding principles of child neglect and ‘misconduct, as
codified in the late nineteenth century, conflicted with the tradi-
tional doctrines which presumed parental fitness and accorded the
parent an automatic right to custody. As enforcement by societies
for the prevention of cruelty to children and related child-saver
organizations increased, litigation, particularly in the form of habeas
corpus actions, became more prevalent. Caselaw interpreting the
earlier delinquency, vagrancy and disorderly persons statutes had
been negligible?? but increased sharply following passage of the
1877 Act for Protecting Children and the subsequent enactment of
the penal and commitment codes. '

281. The codifications were applauded by child protective and child care organiza-
tions. For example, the New York Society for the Prevention of Cruelty to
Children reported that *.. at its last session, {the Legislature] carefully revis-
ed the Penal Code of this State, which now presents a uniform, compact
and harmonious system of law for the protection of children .. ."; Tenth
Annual Report on the New York Society for the Prevention of Cruelty to
Children (1885) at 7.

282. One reason may be that delinquency commitments were based upon a
criminal conviction; since the alternative to commitment was imprisonment,
there was little motivation on the part of the defendant to appeal the disposi-
tion (as opposed to the underlying conviction). And the early “disorderly
children™ statutes were applied only when a parent petitioned the court:
the parent was unlikely to appeal or seek habeas corpus relief while the
child lacked the resources to challenge a determination.
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Perhaps not surprising, the first reported challenge was to the
constitutionality of the 1877 Act. A parent who had been found
neglectful and had consequently been deprived of custody con-
tended that the statute deprived him “.. of his right to these children,
without a trial by jury or due process of law.’28 The court

- disagreed, invoking, apparently for the first time in New York, the
parens patriae doctrine granting the state the inherent right to assume
the custody of children:

the state as parens patriae, has the original right to the
- control and disposition of all minors. It confides a part
of its right to a parent as a trust. Like every other trust,
when abused, it is forfeited and the State reassumes its
original powers ... if the courts of the State may, by vir-
tue of their general powers, interfere for the protec-
tion and care of children, it is not seen why the
Legislature may not prescribe the cases, in which
children shall be rescued from their custodians and a
mode provided for their summary disposition.24

Originally an English equitable prmc1ple used by Chancery
courts to protect orphans, parens patriae had evolved over several
decades into an American substantive doctrine justifying state in-

“tervention for child protectlve purposes.?8 Application in New
“ York was hence neither unique nor surprising. But the invocation
of parens-patriae to uphold the constitutionality of vaguely word-
ed placement statutes did not settle the more complex issues of
statutory interpretation; conceding constitutionality, subsequent
decisions focused on the appllcatlon of the new concepts to specific
factual situations. :

283. Matter of Donohue, 1 Abb. N.C.1 (Sup. Ct., Ist Dept. 1876); strangely, the
date of the case is November 1876 and the court refers to the *“1876” Act,
though the statute was part of the 1877 session laws and there was-apparent-
ly’ no antecedent provmon

284.°1 Abb, NC. 1, 6-8; emphas1s in orlgmal Also see-People v. Ewer, 41 NY.
129 (1894).

285. For an earlier application see Ex Parte Crouse, 4 Wharton 9 (Sup. Ct. Pa.

1839). The application of parens patriae to procedural due process issues
had yet to develop, see page 123
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The thorniest interpretation issue was the apparent conflict be-
tween the 1881 Penal Law and 1882 Commitment Code. As has
been noted, the Penal Law defined child neglect as including the
vague notion of “improper guardianship”;?# child protective
agencies could and did obtain summary commitments without any
showing of parental fault. On the other hand, the Commitment Code
authorized commitment only “by reason of the neglect, habitual
drunkenness or other vicious habits of the parents or lawful guar-
dians of such child.’?87.

The possible conflict was at least partially resolved by the 1885
case of People ex rel Van Heck v. The Catholic Protectory.?s John
Van Heck, a nine-year-old child, was committed to the Protectory
when he was found begging, receiving and soliciting alms in viola-
tion of Penal Law Section 291 (the “child neglect” section) — there
were. no allegations or proof of parental neglect. In other words,
the conduct met the Penal Law definition, but did not satisfy the
Commitment Code requirement of parental malfeasance. For that
reason, the appellate court ordered the child’s release, concluding
that:

Under these provisions it is not sufficient that it shall
appear that the child is found begging or receiving or
soliciting alms in the manner forbidden by section 291
of the Penal Code to authorize the commitment of such
child to the Catholic Protectory, because the Protectory
is only authorized, as will be seen by section 8 of its
charter and section 1618 of the Consolidated Act [i.e.
the Commitment of Children to Institutions Code] to
receive such child in custody where it shall further ap-
pear “to the satisfaction of such magistrate or court by
competent testimony or by examination of the child that
by reason of the neglect or vicious habits of the parents
or other lawful guardian of such child, it is a proper
object for the care of such corporation.” 289

286. L. 1881, c. 14, §291; see page 107.
287 L. 1882, c. 14, §1602; see pages 110-IS.
288. 38 Hun. 126 (Sup. Ct. Gen. Term, First Dept. 1885).

289. 38 Hun. 126, 129-130; emphasis in original.
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A similar interpretation was rendered by the Court of Appeals

in the 1887 case of People ex rel Van Riper v. New York City Catholic
Protectory.?®® Mr. Van Riper had been charged with violating the

vague 1881 Penal Law provision defining child neglect as, inter

alia, the absence of ““proper guardianship” or “[the child] frequen-

ting the company of reputed thieves or prostitutes”2®! when his

daughter was found wandering in a public park, allegedly without

proper guardianship and in the company of a reputed prostitute.

The result was a summary magistrate’s commitment to the Protec-

tory. As subsequently determined, however, the Van Ripers were

a prosperous law-abiding family residing in New Jersey; the

youngster, apparently visiting the city, had been lost in the park

and innocently asked a woman (who may have been of ill repute)

for assistance. The Protectory argued that those facts were suffi-

cient to justify commitment, an interpretation which, in the words -
of the intermediate appellate court:

would render the child of the worthiest citizen, who hap-
pened to lose her way in the public streets, and sought
guidance from the first woman she met, liable to arrest
and incarceration, if the person from who she asked in-
formation and who accompanied her a block or two to
show her the way, chanced to be known to a police of-
ficer as a reputed prostitute.292

When the court vacated the commitment, the Protectory, in a move
which underscores the zealousness of late nineteenth century child
welfare reformers, appealed to the state’s highest court. But it fared
o better, the Court of Appeals holding conclusively that it must
* appear that the child was abandoned and neglected, by the fault
of its parents, to justify taking it from their custody .. .29

290. 106 N.Y. 604 (1887).
291. L. 1881, c. 14, §291.

292 People ex rel Elizabeth Van Riper v. The Home of Good Shepard, 51 Sup.
Ct. Reptr. 526, 529 (1887).

- 293, 106 N.Y. 604, 609 (1887) (Emphasis added).
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The courts, faced with the vague generalizations of the ““beg-
ging” and “‘improper guardianship” provisions of the 1881 Penal
Code, consequently invoked the more stringent definitions of the
1882 Commitment Code to limit placements and protect family
integrity.? Actual neglect or misconduct had to be proven before
parental custody could be superceded by state placement.

Through other decisions, however, neglect was interpreted as
encompassing parental nonfeasance as well as malfeasance, i.e.
an affirmative wrongful act was not required. For example, a com-
mitment was upheld when the parent kept a child exposed to the
weather and alone in a dangerous situation.?” Similarly, in a
criminal action against a parent who had failed to provide “medical
attendance,”’ resulting in the child’s death, because .. he believ-
ed in Divine healing which could be accomplished by. prayer,” the
Court of Appeals held that religious beliefs could not constitute
a defense to neglect.2 In interpreting a different statute permit-
ting the placement of a child who was found begging, the word
“begging” was interpreted to include conduct where the youth silent-
ly held out his hand (as opposed to accosting persons or asking
for alms).2% Ergo, although proof of parental neglect was required
as a prerequisite to placement, acts which might evidence the dif-
ferent statutory forms of neglect were liberally defined to encom-
pass both passive and overt conduct.?

294, Whether the protection extended fo child care agencies which were not in-
cluded in the Commitment Code is unclear.

295. Unreported case of People ex rel Newby v. New York Society for the Preven-
tion of Cruelty to Children (1881) cited in Elbridge T. Gerry, Manudl of the
New York Society for the Prevention of Cruelty to Children (1913) at 29.

296. People v. Pierson, 176 N.Y. 201 (1903).

297. Matter of Haller, 1 Abb. N.C. 65 (Siip. Ct. Ist Dept. 1877); interestingly.
the court concluded its opinion with the following suggestion:

The court thinks proper, however, to suggest that his [the child's] custody
be restored by the commissioners (who ate clothed with ful discre-
tion) to his parents, wha seém anxious to receive him, with suitable
admonition that if they suffer him to be again found bégging in the
streets, He will be arrested and permanently placed ina charitable in-
stitution (/d. at 68). : ' L

298, The early decisions are still valid and have been codified in the Family Court *

Act. For example, §1012(c) provides that an “abused child means a

child less than eighteen years of age whose parent ... creates-or allows to
be created a substantial risk of physical injury to such child ..”
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Insofar as they involved a statutory interpretation, the early
post-Code decisions appear to be reasonable. But a major pro-
cedural impediment to a successful challenge was the summary
nature of commitment powers, with jurisdiction vested in the
magistrates and lower criminal courts. Those tribunals acted with
extreme dispatch. A child was arrested (and child protective agen-
cies were statutorily endowed with arrest powers), the parent
notified and a judgment recorded within a few days; the parent
was usually unassisted by counsel and unfamiliar with legal pro-
cedure. As a practical matter, the only possible subsequent relief
was habeas corpus; however, as a cause of action habeas corpus
could test jurisdiction but not factual determinations. As stated in
one appellate case where commitment to the House of Refuge was
contested:

For that purpose the commitment should be regarded -
as final judgment under the provisions of the habeas cor-
pus act, and, being prima facie valid, the jurisdiction
of the magistrate making the commitment is the only
question presented to. the justice at special term for
review;2%

The result was that possibly erroneous factual decisions or abuses
of judicial discretion could not be challenged, although habeas cor-
pus relief would be granted when the allegations and findings did
not amount to a violation (as in the Van Heck and Van Riper
cases)’® or where there was a procedural jurisdictional defect,
such as a lack of statutory parental notification.30

299 Matter of Moses, 1 Abb N.C. 189, 196 (Sup. Ct. Ist Dept 1883); see also
People ex rel Perkersoen v. Sisters of the Order of St. Dominick, 1 Howard
132 (Sup. Ct. Ist Dept., 1885) and People ex rel Eck v. American Female
Guardian Society, 1 Hun. N.S. 137 (1885).

300. See pages 89 through 90.

301" See, e.g., Matter of Heery, 51 Hun. 372 (Sup. Ct. st Dept. 1889). The in-
ability to review the facts following summary code commitments created
harsh consequences; assuming the jurisdictional prerequisites were met and
the allegations and findings by the magistrate or lower court comported with
the statutes, commitment was deemed final. (See also L. 1866, c. 245,
discussed at page 62 )

Although statistics concerning the volume of habeas corpus petitions
are not available, the volume was not insubstantial. A 1913 compendium
of child welfare cases lists dozens of unreported cases (and cases unofficially

reported in newspapers) in which parents sought a writ; Gerry, supra note
295 at 34-37.
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The courts’ application of the principle of fmality resulted in
attempts to amend the legislation which gave rise to the doctrine.
In 1889 the New York Society for the Prevention of Cruelty to
Children, in a statement which cleverly struck the dual chords of
child protection and immigrant prejudice, reported that:

‘During the past three years a persistent effort has been
‘made in the legislation in this State to overturn the whole
legal system of commitments of establishing a right to
review the facts in other courts than those held by the
committing magistrates. The law remains at the present
time precisely as it has always been. ... If any illegali-
ty has been committed in the commltment it can be
reviewed and corrected on habeas corpus and certiorari
by the Supreme Court. But this does not suit the foreign
element of our population, whose one idea is to regain
possession of the child as soon as possible, irrespec-
tive of its right to proper education or opportunity to
reform. They want the law so amended that the Direc-
tors of the Institution shall be deprived of all power in
the case, and, whenever they choose, another Court may
-review, not only the law, but the facts, re-try the case
and discharge the child whenever. sympathy . for the
parents may prompt such a course. A more dangerous
precedent could not well be established.302

The attempt to amend did not succeed. However, one decade
~ later the principle of finality was severely compromised by the Court
of Appeals in the case of Matter of Knowack.3® Four children had
been placed with the Children’s Aid Society in an unchallenged
action under the Commitment Code. Two years later the parents
brought suit for their return, alleging rehabilitation, i.e. that the
conditions of neglect upon which commitment had been predicated

302. New York Society for the Prevention of Cruelry 1o Children Fourteenth An-
. nual Report (1889) at 7- 9 :

- 303. 158 N.Y. 482 (1899).
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had been subsequently remedied.3* The ‘parents did not seek
habeas corpus relief, but instead cited the courts’ inherent equitable
power to restore custody.3% Their argument was an intriguing

. one,
~* patriae. Since the New. York courts had upheld the child protec-

drawing on the English Chancery Court origins of parens

.~ tive laws by applying parens patriae, thus permitting the revoca-

~ tion of parental custody, it followed that the court could -utilize a
‘companion chancery doctrine to restore parental custody. The Court
of Appeals agreed, found that the parents were indeed rehabilitated,
and ordered the children released:

304

It certainly is a most startling doctrine that a child, who
is a public charge and has been committed for such
reasons as are disclosed in this case, cannot be restored
to parental care and control, where conditions have

changed and are such that neither in law or morals the
separation of parent and child should be continued . . .

Stripped of all form and technicality we have this situa-
tion: Intemporate parents are deemed to be unfit custo-
dians of their children, and the state steps in and cares
for and supports them for the time being. It now ap-
pears that the parents have reformed, are living
honorable lives and are abundantly able to care for their
children. It seems self evident that public policy and
every consideration of humanity demand the restora-
tion of these children to parental control.306

*“The petitioners aver that whatever ground might have existed on the fifth
day of June, 1895, for the removing of the children from their care and

_ custody, has been fully and absolutely removed; and that since the last named

305.

306.

day they have been sober, industrious, and have tried by all means possible
to live honorable and respectable lives.” (158 N.Y. 482, 485.)

“The single question presented by this appeal is whether the Supreme Court
of the state of New York, having general jurisdiction in law and equity, and
bemg vested with all the jurisdiction which was possessed and exercised
by the court of chancery in England at the time of our separation from the
mother country, except as modified by the Constitution and statutory provi-
sions ..., has power to intervene in this case and restore these children to
the custody and care of their parents.” (158 N.Y. 482, 487)

158 N.Y, 482, 487488,
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After Knowack no placement or commitment decision could
be final. Given the court’s continuing jurisdiction and ability to
modify or restore custody, a parent or guardian could at any time
petition for relief based upon changed circumstances evidencing
reform or rehabilitation. In a sense, the Court of Appeals had ac-
complished what the Legislature had refused to do a decade
earlier.3” Knowack’s emphasis upon change of condition,
modification of commitment orders and continuing jurisdiction has
a distinct modern tone; these very pr1nc1ples apply to child pro-
tective proceedings today, albeit phrased in statutory terms.38

The decision also may be viewed as placing significant limits
on the state’s role as parens patriae; the state (and child care agen-
cies acting on behalf of the state) was no longer automatically en-
titled to continuing or permanent custody. Instead, a parent held
the absolute right to custody upon a showing of fitness. As applied
by the courts, parens patriae could justify stringent (even perhaps

" overbroad) protective laws, but could not justify extreme decisions
or be used in specific cases to defeat the child’s interest an ap-
proach whxch contmucd well into the present century.3®

307. Habeas corpus relief, nevertheless, remained limited. A post-Knowack parent
who- was deprived of custody and the child placed pursuant to a factually
erroneous summary commitment could not collaterally challenge the deci-
sion, but could immediately file a new petition alleging reform and, upon
a showing of fitness, regain custody. The distinction is one of form rather
than substance.

308. Sec, c.g., Family Court Act §106], which permits the court, for good cause
shown, to “... set aside. modify or vacate any order issucd in the course
of a child protective proceeding under this article™ and §1062, which per-
mits the parent or other interested person to petition the court (o terminate
a placement at any time.

309. See, for example, People v. Fitzgerald, 244 N.Y. 307 (1927). An extrcmcly
interesting decision is People ex rel O'Connell v. Turner, 55 111 280 (1870)
where the Illinois Supreme Court held that the Illinois summary commit-
ment statute, similar to New York’s, was unconstitutional. The u)urt cX-
plicitly rejected the parens patriae doctrine:

What is proper parental care? The best and kindcst parcnts would dif-
fer, in the attempt to solve the question. No two scarcely agree. . . What
is the standard to be? ;.. In our solicitude to form youth for the dullcs
of civil life, we should n()t forget the rights which inhere both in parents
and children. ‘The principle of the absorption of the child in. and its
complete subjection to the despotism of, the State, is wholly inadmissi-
ble in the modern civilized world. (55.111.- 280, 283).
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- By the end of the nineteenth century the caselaw as well as
the codes had come of age. Increasingly broad delinquency, vagran-
‘cy and neglect acts were upheld, thereby permitting widespread
state intervention, but were judicially interpreted in a reasonable
manner to preclude commitment unless parental mistreatment or
neglect was proven. And, although commitments were initially
reviewable only through the limited procedure of habeas corpus,
parents could regain custody upon a showing of changed condi-
tions which evidenced rehabilitation.3® The courts thereby at-
‘tempted to steer a middle course between the stringent child pro-
tection laws and the traditional concept of presumed parental fitness
and custody. 3

Prior to the estabhshment of separate Juvemle courts the rele-

vant statutory. framework and judicial precedent were substantial-

ly complete. The only major distinctions between the late nine-
teenth century structure and the subsequently established juvenile
courts were that most delinquent youths could be theoretically im-
prisoned (though most were committed in lieu of imprisonment)
and, perhaps more significantly, children’s laws were administered
by the criminal courts. Both distinctions were removed shortly after
the turn of the century through the decriminalization of dehnquency
‘and the formation of specialized court parts devoted to the im-
plementatron of chlldrens laws.

310. Of course; parental reformation, as per Knowack, consisted of self help and
the child care agencies were under no obligation to further parental rehabilita-
‘tion. Also, the principle apparently did not apply when the conduct of the
child, rather than the parent, resulted in. commitment. For example, an 1899
lower court decrslon held that a boy, committed to the House of Refuge as
“disorderly” upon complaint of his father, could not be released upon proof
that his parents deemed him to be sufficiently reformed; Marter of Cohn,
28M1sc 658 . - .

31. Most parents partrcularly those who were immigrant, would not be aware
of Knowack and would not ordinarily: enjoy access to legal services. It is
hence likely that the decision was not fully applied in the lower courts, though
one cannot ascertain the extent of non-compliance.
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CHAPTER V

“The Children’s Court Parts
18911920

The establishment of the juvenile courts, first as specialized
parts of the criminal courts and later as independent tribunals, was
a direct outgrowth of the child protective movement. Conceptual—
ly, child protective laws were highly specialized; a unique pro-
ceeding had evolved, one which departed significantly from the
traditional forms of civil or criminal procedure. Vigilant child pro-
tective agenc1es312 were filing large number of petitions under the
1881 Penal Code and the 1882 Commitment Code, while child care.
programs expanded by geometric proportions. “Thus, from a
pragmatic viewpoint the protective laws had inundated the criminal
courts with cases alleging neglect, truancy and disorderly behavior,
issues far removed from the core penal JUI’ISdlCthIl encompassmg
adult criminal behavior.

For example, the New York Society for the Prevention of Cruel-
ty to Children, which limited its activities to Manhattan, reported
a total of 1,577 neglect complaints and 855 placements in 1880,
the year 1mmed1ately preceding codification;3 by 1895 the
number of complaints had increased sixfold to 9,642, resulting in
2,964 commitments and 860 criminal convictions for neglect.™

312. School officials, the police and, to a lesser extent, parents als filed petitions.

313. Sixth Annual Report of the New York Society for the Pretennon of Cryelty
to Chlldren (1881) at 107.

314. Twenty-first Annual Report of the New York Society for the Prevention of -
Cruelty to Children (1896) at 54-55; unfortunately, court statistics for the
period preceding the establishment of Jjuvenile court parts are not available,
nor are statewide figyres concerning placements and commitmens.
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Reducing the age of presumed criminal responsibility to twelve, 315
as prescribed in the 1881 Penal Code, further increased the number
of delinquency cases and consequent commitments to houses of
refuge and child care institutions, 3!

Moreover, the available dispositional alternatives had increased
- In number and complexity. How could a criminal judge, particularly
during the era when the courts lacked probation or other expert
ancillary services, determine the appropriate placement for a par-
ticular child? Faced with a multitude of available religious and non-
sectarian child care agencies, practicing different and often con-
flicting philosophies, one may presume that determinations became
increasingly frustrating judicial exercises3?” and the placement of
a child more a matter of happenstance than an application of in-
dividualized justice.3#

For these reasons the legislative focus understandably shifted
from substantive laws to procedure. Although the protective and
delinquency laws were refined and modified after 1890, continu-
ing the trends toward decriminalization and a greater degree of state
intervention in family affairs, a greater emphasis was placed upon
the development of specialized courts and expert services. View-
ed in this light, the juvenile courts were needed to implement the

315. See page 79.

316. The infancy presumption virtually precluded the conviction of persons under
the age of twelve. As noted earlier, children between the ages of twelve and
sixteen could not be imprisoned unless convicted of a felony (L. 1844, c.
46, 713) and most children of that age bracket who were convicted of felonies
were committed to a juvenile institution in lieu of imprisonment. Persons
between the ages of sixteen and twenty-one could be committed to Elmira
or a similar institution, be placed with a relative or be incarcerated in a
state or county prison.

The age limitation for neglect was sixteen for males and fourteen for
females; L. 1881, c. 14, 52912).

317. To some extent, however; the courts may have been aided by S.PCCss or
child care representatives.

318. See page 70. The agencies, which included those applying the different con-

cepts of congregant institutionalization, cottage care, placing out, foster care
and self-governance continued to compete for children.
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delinquency and protective laws. A sophisticated substantive body
of law had already been established. Given an increased caseload
and an increasingly complex statutory scheme, the organization
of juvenile courts was a moderate measure designed to rationalize
procedures, integrate services and, perhaps, relieve the criminal
courts of the child protective burden.’®

319. New York’s adoption of stringent protective laws in the post-Civil War era,
followed by case segregation and the formation of children’s courts or court
parts was part of a national movement. And the fact that juvenile laws were
largely in place and unamended by the juvenile court movement was, of
course, known to the juvenile court pjoncers. For example, as Judge Ben
Lindsey, the first Denver juvenile court judge and a populist promoter of
the system, observed in 1904:

There is very little that is new in principle.in what is known as the
juvenile court laws. It is rather the surer, more constant, and intelligent
application of old principles that deserves to make noteworthy the pre-
sent agitation for so-called juvenile laws ... There are a number of
States having on the statute books ... al] the power necessary to con-
duct as perfect and complete a juvenile court as that of Colorado or
Tilinois, without the addition of a word or a line of the elaborate statute
known as the “juvenile law.”

It will be observed, therefore, that even before the juvenile law of II-
linois of 1899 became effective, Colorado had upon her statute books
every feature of the juvenile court of linois, if only availed of and
put into actual practice. We have found this condition to exist in several
states clamoring for juvenile laws.

Ben B. Lindsey, The Juvenile Court of Denver, International Prison Com-
mission, Children’s Courts in the United States, Their Origin, Development
and Results, U.S. Government Printing Office (1904) at 50 and. 51. ‘

In a similar vein Anthony Platt, in his landmark study, The Child Savers,
concluded that “the juvenile court was not, as some writers have suggested,
a ‘radical reformy’, but rather a politically compromised reform which con-
solidated existing practices”; Platt, supra note 12 at 134-135. These views,
based on an analysis of contemporaneous literature, conflict with the popular
“modernist” belief that the juvenile courts revolutionized the manner in which
society dealt with troublesome children and families, reflected in these words
of Judge Jerome Frank, written in 1953:

A revolution occurred late in the nineteenth century, a revolution
signalized by the founding, in Chicago, of a’specialized court for -
children. This revolution represented: far more. than a change in the
judicial handling of children. It marked a new social attitude toward
the problems of the young. Because it let loose on the world a stirring -
ideal which can never be wholly actualized, this revolution has not
ended — and will never end.

Jerome Frank, preface to Kahn, A Court For Children. Columbia Universi-
ty Press (1953), at xi.
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A. The Children’s Court Parts

The initial tentative step toward juvenile case segregation and
specialization was an 1892 statute permitting separate court parts
or sessions:

All cases involving the commitment or trial of children

for any violation of the Penal Code, in any police court

- or court of special sessions, may be heard and deter-

~mined by such court, at suitable times to be designated

therefore by it, separate and apart from the trial of other

criminal cases, of which session a separate docket and
record shall be kept.32®

Since the courts presumably could segregate case types ad-
ministratively and could calendar separate sessions at will, the
statute curiously appears to permit that which was already permissi-
. ble. As such, it may evidence a legislative intent to foster separa-
 tion, i.e. encourage the possibility of separate juvenile parts or ses-
sions.32! If that was the motive, it at best had only marginal suc-
cess; there is no indication that separate sessions were held in any
county during the ensuing decade.322 The apparent failure of the
1892 Act led to a mandatory provision in 1903.323 In the interim,

~ amore far-reaching reform, separate juvenile court parts, had been
: prescnbed for New York Clty

320. L. 1892, c. 217, §2 (emphasis added), amending §291 of the Penal Code.
' Vagrancy, disorderly behavior and child protective proceedings were a part
of the Penal Code; consequently, the statute encompassed every variety of

" juvenile proceeding.

321. The first reported effort to segregate children's cases was an 1870

Massachusetts statute; “In 1870 Massachusetts extended its rehabilitative ef-

forts by a law requiring separate hearings for children in Suffolk County

[Boston]”’; Thppan supra note 71 at172. Segregation, which may have been

- replicated. in states other than New York, ~can be viewed as the precursor
of the juvenile’ courts.-

322, Of course, 1mplementat10n may have been at least partly accomplished
without formal acknowledgment.

'323. L. 1903, c. 331, amending §291 of the. Penal Code; see page 105.
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The Children’s Court parts were established through two se-
quential amendments to the New York City Charter. The first,
enacted in 1901, applied to magistrates’ courts and snpulated that:

The board of cuy magistrates of the first division
for the hearmg and the dxsposmon of cases now w1thm
the jurisdiction of said magistrates inyolving the trial
or commitment of children, which part may for conve-
nience be called the children’s court ... Said children’s
court shall be held by the several maglstrates in rota-

tion in such manner as may be determmed by said board
324

While mandating the segregation of children’s cases in Manhattan
and the Bronx, the 1901 statute continued jurisdiction in the
magistrates’ court, the tribunal which had long exercised commit-
ment powers. By limiting the measure to magistrates, the Act ap-
plied only to dlsorderly chnldren, truants, neglected ¢ chlldren and
delinquents who were accused of committing petty offenses;
children accused of committing felonies, which were heard in the
county courts (or the Court of General Scssmns), or misdemeanors,
which were heard before the Court of Special Sessions, were
excluded.

For reasons which are unclear,¥s but may in part be related
to the limitations of the magistrates’ courts, the 1901 amendment
was extremely shortlived. One year later the Leglslaturc again
modified the city charter to transfer jurisdiction to the Court of
Spemal Sessions, strengthen spec1allzat10n and expand the novel
provisions to Brooklyn

324. L. 1901, c. 466, adding a new section, 1399, to the Greater New Yark City
Charter of 1897; the amendment was apparently based in part on the pragmatic
consideration of holding court near the place where children “arrested™ under
the neglect provisions of the Penal Code were housed, for it further stipulaled
that “the said court shall be held, if practical, in the building in which the-
offices of the Department of Public Charities for the-examination of depen-

“dent children are located, or if this shall niot be practicable, the court shall ~
be held in some other building as near thereto as. practicable ..

325. In a related act all felonies except capital offenses were deemed misdemeanors

if committed by a child under the age of sixteen, thereby consolidating all
criminal jurisdiction in the Special Sessions children’s parts; see page 112.
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The justices of special sessions of the first division shall,
as soon as a special court building can be put in
readiness, assign a separate part for the hearing and
disposition of cases heretofore within the jurisdiction
of city magistrates involving the trial or commitment
of children, which part shall be called the children’s
court; and in all such cases the justice or justices holding
said court shall have all the powers, duties and jurisdic-
tion now possessed by the city magistrates within said
first division . .. Said children’s court shall be held by
one or more of the justices of Special Sessions of the
first division, as the circumstances require in such man-
ner as said justices shall by rule provide ... The said
court shall be held in some building separate and apart
from one used for the trial of persons above the age of
sixteen charged with any criminal offense, and if prac-
ticable in the building which has been appropriated and
set aside, by the sinking fund commissioners as a
children’s court.326 '

The 1902 charter revision accordingly incorporated several uni-
que provisions. First, special sessions, a court of greater stature,
superceded the magistrates as the forum designated to entertain
all commitment and placement proceedings, including disorderly,
vagrant, truant and neglected children. Second, virtually every
criminal case in which a child was accused of committing a petty
offense, a misdemeanor or a felony was consolidated, for judicial

purposes, with cases involving neglect and status offenses. For the
~ first time one court exercised full juvenile jurisdictional powers,
an important prerequisite to the development of expert services,

326. L. 1902, c. 590, amending §§1418 and 1419 of the Greater New York City
Charter of 1897. Brooklyn was added by a provision of the same act pro--
viding that: “The justices of the special sessions of the second division shall
as soon as a special court building can be put in readiness assign a separate
part for the hearing and disposition of cases heretofore within the jurisdic-
tion of city magistrates, involving the trial or commitment of children, which
part shall be called the children’s court, second division, borough of Brooklyn

. " The boroughs of Queéns and Richmond, which were also part of the
second division, were excluded.
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stich 4 probation siipetvision,; drid the stiBseqtiéﬁtly developed cofi-
cepts of confidentiality and prlvacy.3

Thiird, the Leglslature mandated 4 separate bulldihg, gliataiitee-
ing the segregation of childredi’s cases frotii adiilt crrmmal pro-
ceedrngs Last, the Act, by perimttlrig thé assigriment of a “jiistiee
~or justice$ tolding said coutt,” periitted judrcral specralrza- -
tion, 328 If immplemerited; chilidref’s cises waiild no lotiger be heard
by all theé judges who ‘cotfiprised the bench; ifistead, judges cotild
be dssigned exdusively to the new paits whiére they cotild bécome
faniiliar with the chiild care agericies, develop specralrzed services
and becomne attunéd to the utique juvenile case drsposltlonal
alterntives. 329

Establistiment of sepatate patfs, lifited t6 Manhattan, the.
Brdrrx and Brooklyn constltuted a srgmﬁcant a nce toward to

témained 4fi iitegral part of thié criminal court system arid

tifiied to bé g go 1&d by the Penl Code Yotk 'tiiereby élécted
to midintain the ehmmai natiife of chil proceedmgs instesd
of following the iead of Tlifiois and othiet states which, at the tuthi
of the century; estabhshed independent juvenile trlbuhals As 4

' 377 Magistrates had exercised Jurrsdrctron over petty offenses, spectal sessions
over misderneanors and the County Court of Coutt of General Sessioris over
feloniés.

328, The 1901 amendment had, by way of contrast, snpulated that casés be hieard
“by the several magistrates in rotatron, thereby precludmg specialization.

329. Ironically, a 1901 stitute stipulated that in New York Crty comimitments be
finalized within five days; when a child was brought before the court pur-
suant to the child protective laws the court had to “thereupor fiX a day not
tore than five ddy$ distant for the hearirig dnd final drsposmon of the charges
against such child” (L. 1901, c. 466, amending §615 of the Code of Criminal
Procedure).

Commitments had always been considered summary in nature (seé page
92), but the 1901 statute appears to carry speed to a ludicrous conclisior.
Enacted the same year as the initial provision for children's courts parts.

.. ane may.conclude that thé mptive may_ haye been to necessitaté a Judlcml e

rubber stamp, perhaps on commitments already arrariged by child protec-
tive agencies. The consequences, assuming compliance; are not clear and
the subsequent authorization of probation investigation services and emerging.
concepts of individualized Jusuce surely militated agarnst immediate
commitment. :
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result, children’s laws continued to be administered by criminal
judges (perhaps specially assigned to the children’s parts) and New
York continued to apply criminal standards and procedures,33
emphasizing due process rights as opposed to the informality which
frequently characterized separate juvenile courts.33!

330. See page 115.

331. The first juvenile court was established in 1899 by the Illinois Legislature
to service Chicago. But, although called a “juvenile court” the tribunal was,
like New York’s children's courts parts, a branch of a larger court of general
jurisdiction:

In counties having over 500,000 population, the judges of the circuit
court shall, at such times as they shall determine, designate one or
more of their number, whose duty it shall be to hear all cases coming
under this act. A special court room to be designated as the juvenile
court room, shall be provided for the hearing of such cases, and the
findings of the court shall be entered in a book or books to be kept
for that purpose, and known as the “Juvenile Record,” and the court
may for convenience be called the “Juvenile Court.” (revised statutes
of the state of Illinois, 1899, ¢. 23.51.)

However, the Illinois Act encompassing twenty-one sections, was far
more comprehensive than New York’s. Jurisdiction included neglect, truancy,
dependency and delinquency, defined as ... any child under the age of six-
teen  years who violates any law of this state or any county or village or-
dinance” (§l); Hlinois thereby completely decriminalized delinquency, even
when the criminal act amounted to murder. It also provided for probation
services and concluded with the following statement establishing a presump-
tion against institutionalization:

This act shall be liberally construed to the end that its purpose may
be carried out, to wit: That the care, custody and discipline of a child
shall approximate as nearly as may be that which should be given by
its parents, and in all cases where it can properly be done, the child
be placed in an improved family home and become a member of the
family by legal adoption or otherwise. (§21)

The Iilinois Act became the model for establishing juvenile courts nationally.
The movement literally swept: across the country and the courts soon
developed unique characteristics (regardless of whether they nominally re-
mained as a division of a larger court). In some ways New York became
an exception by continuing a slower piecemeal progression until enactment
of the 1922 Children’s Court Act.
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The legislative determination to segregate children’s cases from
adult criminal proceedings was applied statewide in 1903 with the
enactment of a statute mandating separate hearings and encourag-
ing separate court parts (revising the 1892 statute which had per-
mitted the convening of separate parts):

All cases involving the commitment or trial of children,
actually or apparently under the age of sixteen years,
for any violation of law, in any court shall be heard and
determined by such court, at suitable times to be
designated therefore by it, separate and apart from the
trial of other criminal cases, of which session a separate
docket and record shall be kept. All such cases shall,
so far as practicable, be heard and determined in a

separate courtroom to be known as the children’s court
332

In addition, the Legislature mandated that chlldren s cases “‘shall
have preference over all other cases before all magistrates and in
all courts and tribunals in this state both civil and criminal” and
prescribed that such cases “shall be brought to trial or otherwise
disposed of without delay.”3%

Unlike the provisions for the three large of New York City
counties,334 jurisdiction was not affected; cases continued to be
heard before local magistrates and justice courts. Further, these
courts were not required to establish separate children’s parts, but
merely to hold separate hearings “at suitable times™ and, if prac-
ticable, in a separate courtroom. ' ’

332. L. 1903, c. 33l, §7, amending Penal Code §291.
333, Ibid.

334. Brooklyn, Manhattan and the Bronx.
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The distinction between the heavily populated city counties
and the remainder of the state appears to have been based on
- pragmatic considerations. A rural or even midsized county could
not support a full-time court part.35 And the smaller counties
lacked the sizable caseloads necessary to justify the concentra-
tion of services (as well as the large child protective agencies which
generated cases and demanded specialization). But, however com-
promised, the essential juvenile court concepts of segregation and
a separate records system had been extended statewide by 1903:
children were no longer part of the mainstream of cnmmal court

" practice. :

As the movement grew, additional urban centers were added
to the separate children’s system. For example, in 1909 Buffalo was
authorized to establish separate parts.’¥ One year later, the -
Legislature expanded the New York City Children’s Court parts
to include  Queens and Staten Island.33? A specialized juvenile
structure was evolving to match the unique juvenile laws and codes.
Interrupted by the First World War, the system nevertheless reach-
ed maturity within one generation with the adoptlon of the 1922

v Chlldren s Court Act.338 .

~ 335. Even when an independent Children’s Court was established, Children’s ..
' . Court judges frequently doubled as criminal Judges or surrogates, a prac-
tice which continues today. .

336. L 1909 c. 570 §§86 and 87: ”There shall always be at least one separate
. part of the court designated as the children’s court for the hearing and disposi-
tion of proceedings and cases involving the trial or commitment of children
- The said court shall be held in some building separate and apart from one
used for the trial of adults charged with any criminal offense.” The Buffalo

. chrldren S parts were orgamzed within the City Court of Buffalo.

337. L. 1910 < 659 §35
338. See page 130.
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B. The Development of Probation

An innovation which paralleled the establishment of juvenile
courts, probation services originated in Massachusetts.* The
concept proved to be popular and at the turn of the century several
states organized probation departments to serve criminal cases and,
as soon as they were founded, the new juvenile courts.>® New
York enacted a probation statute in 1901, but limited its application
to adult criminal cases to the exclusion of juvenile proceedings,
a compromise criticized by the Children’s Court part pro-
ponents.3¥ In partial rectification, the state Legislature later that
year authorized the Buffalo Police Court to appoint “‘not more than
five discreet persons of good character to serve as probation of-
ficers” for the children’s parts; the officers (who were unsalaried)
were empowered to investigate and supervise children who appeared

339. As early as 1869 Massachusetts provided for the attendance of a State Board
of Charities officer at juvenile trials, where he could recommend disposi-
tions and provide for foster care placements; by 1891 probation was fully
established. See Tappan, supra note 71 at 171-172. s

340. One commentator reported that *‘a review of other states [as opposed t0

New York] shows that except in Massachusetts these measures are recent,

but there are now juvenile courts with probation also in Chicago (July 1899).

in Pennsylvania (June 1901), and in Milwaukee (July 1901), and juvenile-pro-

bation in New Jersey (1899), St. Louis (1901), and the District of Columbia

(1901). I believe there is also juvenile probation in Minnesota”; Frederick

- Almy, Juvenile Courts-and Juvenile Probation, Second New York State Con-
ference on Charities. (1901) at 285. . :

341. Id. at 288; Almy reported that “A probation law for New York City was
passed this year, but in order to secure its passage it was necessary to amend -
it so that it did not apply to children, at least not to children under sixteen
years of age. Consequently, by a curious anomaly a chance is given to aduit
offendeérs which is denied to little children.” ' ‘
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before the court and were further mandated ““to Tepresent the in-
terest of the child.”342

Two years later the Legislature, in a reversal of prior policy,

.- permitted criminal courts throughout the state to appoint proba-
-7 tion “officers to assist - the judiciary in determining juvenile
. 'tases. Interestingly; the lcgrsimon provided: that “‘such proba-
7 dien officer may be chosen from among the officers of a Society for
the Prevention of Cruelty to Children or any charitable or benevo-
lent institution” (police officers or “reputable private citizens”
also qualified for appointment). In deference to the religious-
based preferences when dealing with youths, the Act required that
“when practicable, any child under the age of sixteen years,
placed on probation, shall be placed with a probation officer of the
same religious faith as that of the child’s parents.””* As a disposi- -
tion, probation supervision was limited to the period for which a

342. L. 1901, c. 627, amending §384(b) of the Buffalo City Charter. The com-
plete text of the statute is as follows:

The police justice shall have authority to appoint or designate not more
than five discreet persons of good character to serve as probation of-
ficers during the pleasure of the police justice; said probation officers
to receive no compensation from the public treasury. Whenever any
child under or apparently under the age of sixteen years shall have
been arrested, it shall be the duty of said probation officers to make
such investigation as may be required by the court, to be present in
court in order to represent the interests of the child; when the case
is heard to furnish to the police justice such information and assistance
as he may require, and to take charge of any chrld before and after
trial as may be directed by the court

" The proba;ronary period was "‘for such time not to exceed: three months”
and the statute further provided that “said probation officers shall have the
* -power to bring the child so convicted before the police justice at any time
within three months from the date of conviction for such disposition as may

* be just”

343. L. 1903, c. 613, amending §ll(a) of the Criminal Procedure Law.

344. L. 1903, c. 613, amending §483 of the Code of Criminal Procedure see
also L. 1909, c. 217.
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suspendcd sentence could be ordered, generally one year with
provisions for a brief extension. The cqurt retained jgrisdletlﬁn
during the probationary period and could at any time resentence or
order a new. dlsposmon including placsment or commitment.*

The appomtment of child protectlvc personnel as court pro-
bation officers solidified the agencies’. authority and public image.
Saciety for the Prevention of Cruelty to Children representatives,
for example, could prekusly investigate, file gomplamts and pro-
secute. Probation officer status added a judicial 1mpr1matur and
conferred authority to supervise juveniles under court order; if
desirable, the officer could subsequently request commitment of
an errant probationer. Further, early probation statutes required
the appointment of unsalaried officers. Child welfare represen-
tatives, already compen ated by their agencies, could readily
yolunteer, Thus in 1902 it was reported that:

of the ten probation officers in Buffalo all are unpaxd
for this special work, but two are truant officers, two
are officers of the Charity Organization Society, and one
is the head worker of Welcome Hall, a leadmg
settlement .36

345. See, e.g., L. 1908, ¢. 50, which-established the term of prabation for the
Buffalo court, stlpulatmg that **said probation officers shall have the power
to bring the child so convicted before the police Jusucc at any time during
the probation for such dlsposmon as ‘may be just.* The authority to order
any further “just™ disposition during the probation period has continued
to modern times (see Family..Court Act §360.3[6]); though the 1908 statute
did not require any proof of a violation as a prerequsnte to ordering a more
restrictive disposition.

346. Frederick Almy, Juvenile Coyrts in Buffalo, quoted in Bremner, supra note
15 at 527.
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Assuming the roles of investigator, prosecutor and supervisor
may be viewed as an inherent conflict. To parents-and their children
in 1900, unrepresented, uncounselled and probably uneducated,
the convergence of authority in child welfare cum probation of-
ficials must have assumed awesome proportions. And the “role”
mixture became ingrained; to a great extent, contemporary coun-
ty department of social service representatives fulfill identical
functions.34 :

It should be stressed that probation supervision was not viewed
as a panacea or as a substitute for commitment, but instead as an
additional tool for relatively benign intervention. As noted by an
early proponent:

The probation system does not necessarily mean that
fewer children will be committed to institutions. It is
not a device for keeping children out of institutions, at
any cost. It means that many children who now receive
no care and are under no one’s oversight, who are tak-
mg the first step in wrong doing, would be placed under
wise, systematic, careful oversight, and, failing to res-
pond to that ,.. then they will be committed.348

As such, the movement’s organizers established realistic expecta-
tions and assumptions. The goal was to first assist the court in mar-

347. See, e.g. Social Services Law §424 prescribing investigator powers, Fami-
ly Court Act 81031, granting the power to originate court proceedings, and
Family Court Act §1057 permitting the court to prescribe supervision by
a social service official.

348. Homer Folks, Discussion on Juvenile Courts and Juvenile Probation, Se-
cond New York State Conference on Charities, at 298. Folks perceptively
suggested two possible deficiencies of the probation system:

In the first place, the rapid extension of the system may lead us to think
that it is in some part a panacea for all the ills connected with wayward
children ... the second mistake to which I think we will be prone
in the development of the probatlon system, is that of doing super-
ficial work.

Id. at page 297. The second danger, superficial probation work, remains
a 'danger common to most current probation systems.
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- -stant Juvemle ]usttc&theme

350.

The avallablhty of probatlon supervtslon coupled ¥ w1th llberal

10 also

1n an upsurge of l Y _tle arrests fo, the followmg reason K

Much _|uvemle lawlessness formerly ran riot without arrest because
the [pohce] ofﬁcers knew that the judge would not send ac N
for pefty ¢ offenses an eént so l1 e that the ¢

batlon an arrest is taken more senously by the chrldren (
cit. note 340 at page 528) I

The percepnon of juvenile courts as overly lenient
probatton) Teco

The range of probatlon activities for youths was far greater than that for
the adult ¢riminal; for example probatlon officers frequently acted as pro-
secutor, a responsrbtltty held by the drstnct attorneys fn the adult crlmmal
justice system. ’
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Commission, with statewide policy-making and supervisory
- responsibilities.38 When the Commission was organized, the
state had but 35 publicly paid officers serving the courts (juvenile
and adult); by 1921, 249 officers were employed.352 A professional
probation service had been completely integrated into the court.
The function gained further statutory recognition as an essential
court component in the 1922 Children’s Court Act and continues
to employ many of the powers and prerogatives first conferred in
1903. :

C. The Decriminalization of Delinquency

The most important substantive children’s law amendment dur-
ing the period when specialized court parts and probation services
evolved was the decriminalization of delinquency. In 1905, the New
York State Legislature enacted a statute which effectively prohibited '
state imprisonment (except for murder) and sharply limited the less
restrictive local incarceration of persons under the age of sixteen:

the commission by a child under the age of sixteen years,
of a crime, not capital or punishable by life imprison-
ment, which if committed by an adult would be a felony,
~ renders such child guilty of a misdemeanor only . . .33

Since the maximum period of confinement for a misdemeanor
was generally one year, the statute, by precluding a felony convic-
tion, drastically reduced the penal sanctions for youthful criminality.
As a practical matter, only the crimes of first- and second-degree
murder were excepted.34 Commitment to a house of refuge or a
child care agency in lieu of imprisonment had been possible since

351, L. 1907, c. 430.

352. New York State Probation Commission, Probation in New York State, Albany,
1921, p. 10, as cited in Schneider and Deutsch, supra note 199 at 194,

353. L. 1905, c. 699, amending §699 of the Penal Code.

354. Under the 1909 Penal Code, adopted shortly after the 1905 measure, death
was a penalty only for first-degree murder (§1045) or treason against New
York State (§2382), a crime that could hardly be committed by a child under
the age of sixteen. Life imprisonment could be imposed for second-degree
murder (§1048) or for a fourth felony conviction; the latter was impossible
since a child could not legally commit a felony other than murder.
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1824 and incarceration in adult institutions had become an increas-
ingly rare event, but the optional sanction of a full criminal sentence
had remained, 35 thereby placing all children accused of commit-
ting felonies in jeopardy of long-term imprisonment. The 1905 Act
prohibited lengthy incarceration, a provision that was to remain
in effect until enactment of the 1978 Juvenile Offender Act.3%
From 1905 until 1978, a felony conviction could only result in com-
mitment to a house of refuge or a child care agency, imprisonment
in a county or city jail for up to one year, or probation
supervision.35

Further, preclusion of felony charges effectively removed
jurisdiction (except for murder cases) from the adult criminal felony
courts. Misdemeanors were heard exclusively before the lower
courts, including, at least in New York City, the Court of Special
Sessions, i.e. the tribunal which heard and disposed of all other
cases involving children through the specialized Children’s Court
parts. Socially oriented services, including probation, were thereby
made available to youths who had committed violent acts and
dispositions were determined by the judges who specialized in
juvenile proceedings. ' :

The 1905 statute was augmented by several additional
ameliorative provisions. First, a companion statute provided that
if a child was charged with a misdemeanor or petty offense, the
arresting authority “may accept, in lieu of bail, the personal
recognizance in writing, without security, of a parent, guardian
or other lawful custodian of such child to produce such child before

355. Unless precluded by the infancy presumption. -

356. Under the Juvenile Offender Act fourteen- and fifteen-year-old youths may
be incarcerated for lengthy periods upon conviction of a *‘juvenile offense,”
a category of crime which includes murder, first- and second-degree rob-
bery and first-degree burglary; see Penal Law §30.00. Additional provisions
permit the transfer of a juvenile offender to an adult penal institution; youths
may accordingly be imprisoned with adults in state facilities for the first
time since 1905. : i

357. Reducing serious criminal activities to misdemeanor status did not affect
commitments, which continued to be for an indeterminate period or until
the youth attained majority at age twenty-one.: Lengthy imprisonment was
precluded, but a lengthy loss of liberty remained a clear possibility.
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the proper court or magistrate on the following day.”3%8 For the
first time a promise to appear on the part of a parent could be
substituted for bail or detention.3 Since a child could be charg-
ed only with a misdemeanor or a petty offense, the prov1s1on per-
mitting personal recognizance applied to all juvenile crimes (ex-
cept murder), including those which would be felonies if commit-
ted by adults."

Second, a 1907 statute mandated that in county jails “minors
shall not be put or kept in the same room with adult prisoners’360
Children under sixteen could not be imprisoned in state
institutions36! under the 1905 Act (state prisons were reserved for
persons serving felony sentences) — the alternative, county im-
prisonment for a brief period upon a misdemeanor conviction, had
to be served "in segregated facilities.3® The result was that -
children: could never be imprisoned with adult offenders

Last, another 1907 statute provided for the removal of c1v11
penaltles ’ :

A conviction of any child under the age of sixteen years
of a crime for which, if the child were an adult, the
penalty for conviction could be ten years imprisonment
or less shall not work any penalty or deprivation of any
right or privilege except such as is imposed by the court
or magistrate in pursuance with such conviction.363

358.. L. 1905, c. 656; amending §554 of the Code of Criminaj Pfocedure.
- 359. For the contemporafy version see Family éoun Act §305.2. |

360. L. i907, ¢. 275, amending County Law §92. |

36'lv.‘ Exqut upon a murder conviction. |

362." By using the word. “minors” the Legislature also provided for segregated
facilities for children between the ages of sixteen and twenty-one when such
children were iricarcerated in the county jail; if imprisoned for longer periods,
the sixteen- to twenty-one-year-old was committed to Elmira, a state facili-

: ty which housed -only ‘older Juvemles or young adults.

363 L. 1907 c.417 amendmg §699 of the Penal Code. Civil penalties continued
to be imposed upon conviction of serious felonies, i.e. where the term of
imprisonment could exceed ten years.
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The conviction of children had always involved the imposition of
civil penalties, such as abrogation of voting rights (when the youth
attained majority) and disqualification to subsequently serve as a
juror (even when the conviction had resulted in commitment to
a juvenile institution).?* Statutory removal of penalties and im-
pediments, a feature which became a leading juvenile court
characteristic, was an added ‘‘decriminalization” benefit.** In the
absence of imprisonment, and without the burden of contmumg :
civil penalties, a child might surmount youthful indiscretions, in-
cluding criminal activity.366 :

D. The State Board of Charities

Another innovation, legislated at the turn of the century, in-
volved the establishment of the State Board of Charities as the state
regulatory agency for child care agencies. The Board was first
organized in 1867, but its functions had been limited to advice and
publicity.36? An early Board commissioner was the noted child

elfare pioneer, William Pryor Letchworth. 3¢ Letchworth who

364. See Park v. People Laws 263 (Sup. Ct. Gen [Term, Third Dist. 1869) dxscuss-
ed at footnote 109, page 35.

365. ‘The local Children’s Court part enabling acts also. included ameliorative
provisions. For example, the New -York City Code provided-that *'... the
justice sitting in the children’s court shall so far as is consistent with the
interest of the child and of the state consider the child not upon trial for
the commission of a crime, but as a child in need of the care and protection
of the state” and further provided for the substitution, in appropriate cases,
of a disposition as “in the case of a child not having proper guardianship™
(in effect a neglect disposition instead of a delinquency"disposition); 1910,
c. 659, §39.

366. In 1903 the Legislature also revised the truancy law, permitting school at-
tendance officers to arrest truant youngsters, and providing for commitments
“in the case of habitual and incorrigible truants™; L. 1903, c. 311 (the prior
statute had authorized commitment only for repeat truancy offenders; see
pages 85-86). The Act thereby strengthened the ability of school and court of-
ficials to intervene and elevated *habitual” or “incorrigible™ truancy to a
level equal to delinquency. -

367. Schneider and Deutsch, supra note 199 at_61. ;

368. Id. at 62; Letchworth was appointed to the Board in 1873.
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was instrumental in achieving the removal of children from the
alsmhouses, 3 persevered in advocating the adoption of statewide
standards for the entire child welfare system.

His activities finally succeeded with the enactment of a revis-
ed State Constitution in 1895 (Letchworth, after twenty-two years,
was still an active member of the Board). Reconstituting the Board
of Charities as a constitutional entity, the Constitution also directed
that the Legislature authorize board members to “visit and inspect
all institutions, whether state, county, municipal, incorporated or
not incorporated, which are of a charitable, eleemosynary, cor-
rectional or reformatory character””® The constitutional grant
was indeed a broad one, encompassing houses of refuge, child care
agencies, orphan asylums and public juvenile institutions operated
by the state or any political subdivision,

Although the constitutional power was 11m1ted to inspection
and monitoring, the State Board soon acquired comprehensive licen-
sing and supervisory powers. The Board had, in 1883, been granted
the power to grant or dlsapprove the incorporation of all child care
agencies and orphanages and, in 1898, achieved licensing powers
over the binding out or apprenticeship of children, including the
authority to revoke the license of any agency if placed children were
improperly treated or neglected.3™ A few years later, the New
York City magistrates and justices were required to provide notice

- to the State Board and to a society for the prevention of cruelty
to children whenever an allegedly neglected or destitute child was
brought before the court, thus extending the Board’s participation
to the adjudicatory level. Additional legislation provided for Board

369, Ibid. See page 65.

300. Id. at 126; the only organizations exempted from Board oversight were mental
' and prison institutions.

371. L. 1883, c. 446 and L. 1898, c. 13. Binding out had been conSIdered a major
abuse of the child protective system; see page 64. The Legislature further
provided that “in every case where practicable any child placed out shall
be placed with individuals with like religious faith as the parents of the child.”
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oversight of the growing number of state-run institutions.*” In
short, thie State Board of Chatities had evolved into & statewide
supervisory agency, a responsibility later assurmed by the State
Department of Social Services. '

E. Children’s Court Part Practices

It is difficult to teconstruct with certainty the procedures utiliz-
ed by the early juvenile coutt patts. The new tribunals gerietated
little or no appellate activity (in itself a telling fact, though one
which has been a persistent theme in juvenile justice), trial level
cases were not generally reported and, with minor exception, the
participants (such as judges) did not publish accounts. Several
guideposts nevertheless exist which suggest that, at least in New
York, the courts continued to apply the basic criminal procedure
rules, while gradually augmenting traditional practices with such
specialized juvenile procedures as confidential hearings and an ex-

panded dispositional process: : :

First, and perhaps most important, the children’s courts re-
mained a part of the criminal court system and, as such, were
governed by the Penal Code and criminal procedure laws. Presiding
judges were members of the Court of Special Sessions (or a coun-
ty court) and probably spent the majority of their time hearing adult
criminal cases.3® Second, the substantive laws governing .
children, including delinquency, disorderly persons, neglect and
truancy, were part of the Penal Code until 1922, when they were
recodified as the Children’s Court Act.’™

372 See, e.g., L. 1896, c. 546. Several independently managed houses of refuge
had been converted to state schools. For example, in 1898 the Western House
of Refuge had become the State Industrial School at Rochester (L. 1898,
¢. 536) and in 1904 the House of Refuge at Hudson had become the *“New
York State Training School for Girls” (L. 1904, c. 453), thus appareritly
becoming the first institution to bear the “training school™ appellation.

373. Even with specialization, the judges were undoubtedly rotated from time
to time and possessed criminal couft expetience prior to assignment to the
children’s parts.

374. The subsequent removal of children’s laws from the criminal codes led to

‘ litigation concerning applicable procedures; see, for example, People v. Fitz-
gerald, 244 N.Y. 307 (1927), People v. Lewis, 260 N.Y. 171 (1932) and In

Re Madik, 233 A:D.. 12 (3rd Dept. 1931), discussed at pages 146 through 152.
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Criminal procedure principles such as adequate notice, the right
to confrontation, the right to cross examination, trial by jury and
the requirement of proof beyond a reasonable doubt were all
presumptively applicable, though they may have been somewhat
compromised in practice. The lack of controversy concerning pro-
cedures, which continued until shortly after enactment of the
Children’s Court Act, as well as the presence of clearly defined
criminal procedure rules, evidence a strong due process orienta-
tion. In addition, the infancy presumption, applicable only in delin-
quency cases and statutorily limited to children under the age of
twelve,3™ was held to apply to the Children’s Court parts.3%

A rare glimpse at the early working of the court is revealed
by a short extract written by Thomas Murphy, the first police justice
of the Buffalo Children’s Court part:

When a case is called the police officer comes forward
with the child to the judge’s desk. The parents and
witnesses follow. The charge is then read. The child is
. asked to state whether the same is true or untrue,
whether he pleads guilty or not guilty. If the plea be
“not guilty,” witnesses are sworn for the people and on
behalf of the defendant, as in adult cases, though the
examination is less formal. Lawyers do not practice in
this court, and the police court audience is absent.3”

The basic premise of criminal procedure incorporating notice, pleas
and sworn testimony, is clear, though the judge indicates that the

“examination is less formal” (whatever that may mean).3® Of
equal interest is the observation that attorneys did not appear, a

375. See page 1.

376. See People v. Squazza, 40 Misc. 71, 81 N.Y.S. 254 (Ct. of Gen. Sessions
N.Y. Co. 1903).. : )

377. Thomas Murphy, History of the Juvenile Court of Buffalo, International
Prison Commission, Children’s Courts in the United States, Their Origin,
Development and Results _U. S. Government Printing Office (1904) at 13.

378. The presence of pleadings, sworn testimony and confrontation should be

contrasted with the landmark 1967 Gault decision, where the Arizona juvenile
court acted in the absence of notice, testimony or confrontation; 387 U.S. 1.
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fact which would indicate less formality and a greater degree of
judicial control (though adults charged with criminal activity did
not then possess the right to appointed counsel). Last, the absence
of an audience suggests that, although the public was not yet ex-
cluded from the proceedings, juvenile cases, segregated from adult
proceedings, became confidential at an early date through default
— the public was simply not interested.

One important characteristic of the Children’s Court parts was
a concentration of parental neglect and petty offense cases. In the
first year, the children’s parts in Manhattan and the Bronx reported
a total of 7,647 cases, resulting in 4,790 “convictions.”3® Neglect
~ or improper guardianship (at 1,582 cases), charged under §291 of
the 1881 Penal Code, predominated. Less than 2,000 cases involv-
ed allegations of criminal behavior; the great majority were misde-
meanors such as petty larceny (927 cases) or simple assault (149
cases).3 Of equal significance, the great majority of com-
mitments, which totalled 1,677, were to child care agencies which
ordinarily accepted neglected or dependent children, such as the
New York Juvenile Asylum (386 commitments), an organization
devoted to caring for the very young neglected child, or the Catholic
Protectory (576 commitments). By way of contrast, the House of
Refuge, which accepted mamly delinquent youths, received only
183 commitments. 38!

The predominarice of petty, almost frivolous, matters ‘is-.
underscored in a report by Justice Julius Mayer, a judge of the Court
of Special Sessions, concerning the initial year of Children’s Court
part practices: ‘

379. Murphy, supra note 377 at 190.

380. /d. at 191; there was a small number of reported serious cases such as rob-
bery (sixty-four cases), rape (three cases) and arson (five cases).

381. Ibid. It is interesting to note that of the 1,667 commitments, 1,654 involved
white children while only 13 committed children were black; the report
curiously cites ““black™ children (as opposed to “colored™ or-* negro ). a
word which was not common usage at the time.
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Very many children are arraigned because they engage
in playing shinny, football, baseball and other innocent
games on public thoroughfares or build bonfires on the
asphalt or other pavements. These acts are, of course,
innocent in themselves, but are prohibited in the interest
of the safety of life, limb, or property on our crowded
streets ... a fine or commitment to a reformatory is rarely
1mposed in such cases, but the judge pres1d1ng takes
great pains to point out why the game, innocent in itself,

- must not be played in the streets, and the parent is also

- instructed, with the result that very few boys offend twice
in this partlcular 38 ..

Judicial involvement in ballplaying seems hardly appropriate (and
one may wonder whether the details of criminal procedure were
complied with), but the extract illustrates the extent to which judicial
intervention had been projected into the everyday affairs of parents
“and their children. Organized to deal excluswely with juvenile mat-
ters, virtually any perceived harm, however innocuous, was grist
. for the courts’ mill.. Judge Mayer also commented on the large
number of disorderly cases initiated by parents against children
~ who are “habitually derelict and who will not yield to parental
direction,”383. though he wryly noted that parents frequently
‘withdrew a petition after receiving an admonishment that, if
possessed of sufficient means, the parent was obligated to reim-
: ‘burse the state for the support of a committed. child.

Other Juvemle Justlce themes noted durmg the court’s first year,
‘mcluded the importance of probation services, then in its infan-
cy,3 and the court’s emphasis upon the child’s home and
~ background (regardless of the charge), as opposed to the criminal

382 Jullus M. Mayer, The Child of the Large City, International Prison Com-
‘mission, Children’s Courts in the United States, Their Origin, Development
- and Results, U.S. Govemment Prmtmg Ofﬁce (1904) at 16 and 17.
) 383 Id. at page 22,
384. Ibid.
385, “It may be well to say, however, that the satisfactory experience of the first
- year of the court is the substantial success of the system of parole or proba-
tion, whereby the child is allowed to work out its good behavior.” (Id. at 23).
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court’s focus on the crime or wrong committed.*® Predicating a
disposition on. environmental factors was not novel, but the
availability of expert assistance and the specialization of Judges who
became attuned to children’s cases reinforced the theory. that the
wrong, committed by either the parent or the child, was a con-
sideration secondary to that of the child’s needs as perceived by
the spec1ahst Procedural due process was observed, at least in
the main, but the dominant empha51s was protection and rehabilita-
tion, a prmcrple that varied in form from lectures concermng the
dangers of ballplaying on the streets to placement in secure institu-
tions, such as the house of refuge 387

Juvenile courts throughout the country were experlmentrng with
new techniques. Most, like New York, were offshoots of the
criminal courts and preserved at least some elements of criminal
procedure. Colorado, for example, which enacted the country’s se-
cond juvenile code (following Illinois), “provided for the right to
counsel and trial by jury.3%"

Contrary to popular myth, the new courts did not rush pell-
mell into informality which bordered on- star chamber prac-
tices.? Evaluating the juvenile courts in operation as late as 1949
one astute commentator found procedural mconsrstencres and wrde
variations: :

. 386, “There are, however, numbers of families where both parents are utterly :

) unfit guardians. Parents of this kind are not new, doubtless they are-as old

" as civilization itself. In these cases the proper course is commitment to-a
reformatory, for parole or probation is rarely of any value where there is
no proper home influence.”. (/d. at 20).

387. Framing a disposition for the good of the child was to alarge extent.a time
honored prmcrple which datéd from the introduction of indeterminate com-
mitments prior to the Civil War — the distinction betweén the pre- and post-
1902 courts was one of degree. .

388. See Lindsey supra note 319 at 64: Lindsey mamtamed crlmlnal procedures
only grudgingly — *“'in order to avoid constitutional difficulties and attacks
upon the-law, it was considered the better part of prudence to provrdc for
trial by jury in case.it is demanded also the right to counsel. a right that
could be claimed in a criminal case.”

389. See for example the often quoted statement by Dean Roscoe Pound, writ"
teri in 1937:*The powers of the star chamber were a trifle in comparison
with those of our juvenile courts. . =": Foreword to Young. Social Trearment
in Probation and Delinquency (1937)v R
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The wide variety of juvenile courts is matched by the
diversity in their mechanics of operation. Unfortunate-
ly, in the analysis of their procedures, confusion has
come from a common inclination to picture them as
uniform throughout the country and to idealize them . . .
There has been a tendency to exaggerate the contrasts
between juvenile court procedures, pictured in most
glowing terms, and those of the criminal court system,
viewed in a worse possible and quite inaccurate light.

The students should realize that the vast majority of
children’s courts are distinct from the ordinary court
system only in having separate hearings; that in fact their
judges and other personnel are engaged in criminal,
civil, equity, probate, or other ordinary legal business
most of the time. Their. methods and attitudes quite
naturally  persevere  from one juridical area to
another.3%0

If a common theme had not emerged by mid-century, the earlier
-conflicts and differences must have been 'staggering.

This is not to suggest that informality was absent or that
rigorous procedural rights were always observed. The juvenile judge
tended to view his role as patriarchal. He pictured himself as the
benevolent judge who placed his arm around a youngster and
prevented future criminality through sheer concern and persua-
~ sion.3" Early juvenile court literature is replete with folksy

judicial chﬂd-savmg parables. Increased informality and a disregard
of legal procedures became a trend which gradually overshadow-
ed, but never completely supplanted, due process elements: In reali-
ty, the juvenile courts started with a criminal procedure mandate.
The founding assumptions were subsequently eroded, resulting in
a “mix” of due process, patriarchal attitudes and “best interest
of the child” informality; the proportions of these mgredlents varied
substantlally

1390. Tappan, supra note 71 at 179-180.

391. For a charming description of the judicial attitudes see Lindsey supra note
319 at 38-39.
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The disregard of basic procedural safeguards (such as con-
frontation, notice or proof) was justified, when they occurred, by
invoking the parens patriae doctrine.?® The courts simply decid-
ed that since they were seeking to- help and protect the child in
their role as surrogate parent, rather than punishing or impugning
guilt, procedural due process was irrelevant. As has been previously
noted, parens patriae as a jurisdictional doctrine had been applied
sporadically throughout the nineteenth century and provided the
basis for upholding the New York 1877 Child Protection Act.
But extension of the doctrine to justify procedural-irregularities
is a twentieth century phenomenon. Several decisions interpreting
early juvenile codes held that procedural due process could be
dispensed with'in light of parens patriae,** though other courts,
including the New York Court of Appeals, rejected the doctrine’s
application to procedural issues as late as 1927.3%

392. See, e.g. Commonwealth v. Fisher, infra note 394.
393. Matter of Danohue, 1 Abb. N.C. (Sup. Ct Ist Dept. 1876), see page 88

394, Sce, e.g., Commonwealth v. Fisher, 213 Pepn. 48 (1905) and Lindsay-v. Lind-
say, 257 Tll. 328 (1913). The reasoning of the Pennsylvania Suprcme Court
in the Fisher decision is particularly. revealing:

To save a child from becoming a criminal, or from continying in a
career of crime, to end in maturer years in public punishment and
disgrace, the Legislature surely may provide for the salvation of such
a child, if its parents or guardian be unable or unwilling to do so, by
bnngmg it into one of the courts of the state without any process at
all, for the purpose of subjecting it to the state’s guardianship and pro-
tection. The natural parent needs no proccss to temporarily deprive .
his child of its liberty by confining it in his own home, to save it and
to shield it from the consequences of persistence in a career of wayward-

. ness, nor is the state, when compelled, as parens patriae, to take the =

" place of the father for the same purpose, required to adopt any pro-
cess as a means of placing its hands upon the child to lead it into one
of its courts. When the child gets there and the court, with the power
to save it, determines on its salvation, and not its.punishment. it is
immateria). how it got there: (213 Penn: 48, 53.)

395. See Pegple v. Fttzgerald 244 NY. 307 (1972) discussed at pages 146 through
148.
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The essential fact is that throughout their history the juvenile
courts have practiced differing techniques. Where the Children’s
Court remained a part of a larger criminal court, as in New York,
more stringent procedural rules were applied for a longer period
of time (though perhaps less stringent than those which governed
adult criminal cases); in those states where the juvenile courts
gained early independence from the criminal court structure, in-
formality tended to be more pronounced. Ultimately, however, and
after several decades, most juvenile courts, relying heavily on the
revised parens patriae doctrine, substantially dismantled the pro-
cedural safeguards upon which criminal and civil jurisdiction are
grounded, a condition which persisted until the 1967 Gault deci-
sion and the subsequent reintroduction of basic criminal due pro-
cess standards.3%?

396. Ibid.
397. Tappan made the following observation in analyzing juvenile court practices:

" But actually, juvenile courts are more akin in spirit and method to the
contemporary administrative agency than to early equity: their methods
and procedures have not been a direct borrowing from chancery, either
ancient or modern, nor are the usual remedies of probation and in-
stitutional commitment those that chancery has traditionally employed.
It appears that these courts have developed as part and reflection of
the growth of contemporary administrative and quasi-judicial tribunals,
though with considerable rationalization by analogy to ancient chancery.
The procedural informalities (particularly in matters of proof), the
control over the liberty of the defendant, and the potential influence
on his personality through court handling, all these are greatly in ex-
cess of the powers ordinarily entrusted to the administrative agency
— or to courts of equity. In these respects the juvenile courts resemble
more closely the criminal courts, with which they have had a closer
historical and functional affiliation than they have had with equity;

" in the matter of procedures, however, they fail to provide the protec-
tions that in the criminal courts are considered basic ingredients of
Justice. Herein lies the peculiar paradox of juvenile courts: designed
to ensure a superior justice through protection of the child, they have
to an excessive extent abandoned the fundamentals upon which the
methods of promoting justice are based.

Tappan, supra note 71 at 169-170.
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CHAPTER VI

The Children’s Court

1909-1932

From their inception in 1903, the Children’s Court parts had
applied criminal jurisprudence principles. But through a lengthy
progression the laws governing children had deviated significant-
ly from their criminal antecedents. Child neglect, truancy, and
disorderly behavior, matters which increasingly dominated juvenile
practice, had never been fully compatible with criminal law doc-
trines.3® Even delinquent conduct was increasingly viewed as a
~ symptom of family dysfunction instead of as a culpable act war-
ranting severe restriction, if not punishment.

Given the dichotomy between juvenile law and adult penal -
statutes, a formal break was probably inevitable. In New York the
division occurred with the enactment of the 1922 Children’s Court
Act and the concurrent adoption of a constitutional amendment
authorizing the establishment of independent children’s courts. Prior
to the establishment of separate courts, the Legislature completed
the divorce between juvenile and adult criminal laws by totally
decriminalizing youthful misbehavior (except for murder) and
abrogating the infancy presumption.

A. The 1909 Penal Code and Decriminalization

In 1909 the Legislathre recodified the 188l Penal Code. A pro-
duct of the first comprehensive criminal law review in almost thirty

398. For example, a child neglect adjudication did not ordinarily result in punish-
ment (though some forms of neglect amounted to a crime) and the disposi-
tion greatly affected an innocent party, the child, in addition to the person
adjudged guilty of committing the wrongful act. .
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years, the Code could have substantially revised children’s laws.
Instead, the act largely continued the earlier provisions, dating from
the post-Civil War period, relating to neglected, disorderly and
truant children. In a similar vein, the act maintained the require-
ment of segregated children’s proceedings, but did not expand the
Children’s Court parts or establish new tribunals.? The relatively
new structure was apparently working well and the Legislature was
not yet ready to separate the childrens parts from their parent
criminal courts.

The Code nevertheless incorporated one major revision which
completed the decriminalization of youthful behavior and introduced
the term *‘juvenile delinquency” into New York’s legal lexicon:

A child of more than seven and less than sixteen years
of age, who shall commit any act or omission which,
if committed by an adult, would be a crime not
punishable by death or life imprisonment, shall not be
deemed guilty of any crime, but of juvenile delinquen-
cy only ... 40

The amendment substituted the words “‘juvenile delinquency on-
ly” for the earlier “guilty of a misdemeanor only”;%! henceforth,
any act short of murder committed by a youth under the age of
sixteen could not be deemed a crime (the former provision had
authorized the imposition of misdemeanor penalties).4? For an

399. See e.g., §487, 1909 Penal Code.
'400. L. 1909, c. 478, amending §2186 of the Penal Code.
401. L. 1905, c. 855: see page 112.

402. It should be noted, however, that other Code sections appeared to conflict
with decriminalization. For example, §2194 stipulated that *‘when a person
under the age of sixteen is convicted of a crime, he may, in the discretion
of the court, instead of being sentenced to fine or imprisonment . . .,” imply-
ing at least the possibility of incarceration. However, the sections which
provided for the sentence of imprisonment to a state or local facility, sec-
tions 2181 through 2184, specifically exempted children under the age of
sixteen. The only logical interpretation is that the sporadic references to
the conviction and imprisonment of youths constituted only a failure to “clean
up” the penal law to conform with the decriminalization statute.
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adjudicated delinquent, the possibility of commitment to a private
or public institution, such as a house of refuge or a training school,
remained, and the child could of course be placed under proba-
tion supervision. On the other hand, imprisonment in either a state
penitentiary or a county jail (which normally held persons sentenced
to serve less than one year of imprisonment) was proscribed. In
short, the amendment completed the decriminalization process
which had commenced in the early part of the century.®?

Decriminalization also nullified the infancy presumption. Since
the words “‘juvenile delinquency” were substituted for the word
“crime” the courts apparently viewed the presumption as inap-
~ plicable.#4 Interpreting the statute in a manner which permitted
actions against very young children who had allegedly committed
criminal acts may be questioned — at a minimum, the legislative
intent was unclear. In fact, the penal overtones of “‘juvenile delin-
quent” were underscored in a 1913 Appellate Division opinion:

Such [criminal] act was made the subject of a new
classification, in which it became known as “juvenile
delinquency,” and this offense, though excluded express-
ly from the degree of statutory crime, was in its nature
quasi-criminal, whatever words were used to
characterize it.405

403. See pages-112 and 113.

404. The 188l infancy presumption was continued (Penal Law §§816 and 817),
i.e. “A child of the age of seven years, and under the age of twelve ‘years,
is presumed to be incapable of crime . . ” But of course the statute did not
stipulate that such child was presumed to be incapable of juvenile delinquency.

Since the courts concluded that a child under the age of twelve could be
found to be delinquent without the necessity of proving capacity, the infan-
cy presumption’s statutory continuation was meaningless. Any criminal con- :
yiction was barred by the 1909 amendment (Penal Law: §2106); why, then,
the need to maintain the presumption? Read together, the two 'statutes -
(decriminalization and the infancy presumption) imply that the Legislature
intended to apply the presumption to delinquency cases. '

405. People v: Pollack, 154 A.D. 716, 720 (Second Dept. 1913); emphasis in -
original. The classification of delinquency as at least analogous to criminality
- has been ongoing. In 1966, for example, the Court of Appeals again held
that delinquency actions ““.. are at the very least quasi-criminal in nature”";
Matter of Gregory W., 19 NY.2d 55:
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Using similar reasoning, the Court of Appeals subsequently held
that the mere substitution of words could not alter the proceeding’s
criminal nature.%® Strangely, however, despite the perceived
criminal nature of the charges, there is no reported case in which
a delinquency petition against a child under the age of twelve was
challenged and it is obviousthat the courts were permitting such
actions shortly after enactment of the 1909 Code.47

Ironically, decnmmahzat1on greatly increased the poss1b1hty
that a youngster under the age of twelve would lose his liberty, %
‘Although incarceration in an adult penitentiary was precluded for
all children, the younger child could be confined to a house of refuge
or similar institution based on a criminal finding, a result which

_ was impossible prior to 1909 (or, more accurately, the youth could
be confined even when the strong infancy presumption could not -
be rebutted). Infancy, which had protected children for several cen-
turies, was simply irrelevant.#® Subsequently, the 1922 state
Children’s Court Act resolved any ambiguity by providing for delin-
quency jurisdiction .. of children actually or apparently under
the age of sixteen years for any violation of law,’40 thereby ex-
pressly abrogatmg the presumption and theoretically permitting the
prosecution of a new born mfant 4 The pohcy of state mterven—

406. See People v. Fitzgerald, 244 NY. 307 (1927) discussed at pages 189 thmugh
- 195,

407 For example, the 1924 Annual Report of the Chtldrens Court of the Czty '
. of New York reported that a total of 850 children ‘under the age of twelve
had been charged with delmquency that year (Table 16, page 26).

408. The mﬁmcy presumptlon age hmntatlon had already been lowered from four-
, teen to twelve, see page 99.

409. The last New York decision applying the presumptlon was People v. Squazm
declded in 1903; see page 18 ) .

410 §5(l), Chrldren s Court Act of the State -of New York (1922).

411 Oddly, the 1924 Chlldrens Court Act of the City of New York stipulated
that “the words ‘delmquent child’ shall mean a child over seven and under

_ sixteen years of age ...” (§52[2]). Thus, a child between birth and age seven

- could be charged with delmquency outside the city, but not within New York
City. The dichotomy raises serious equal protection questions. However,

-~ there is no indication that actions were in fact initiated against the very young
and the dlchotomy may have been the result of poor legislative draftmg
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tion had completely supplanted the principle that a child had to
know the consequences of an unlawful act and possess the ability
to differentiate right from wrong as prerequisites to loss of liber-
ty.42 Invoking infancy to bar court involvement, presumably for
the benefit of the child, was viewed as unnecessary and inconsis-
tent with juvenile court philosophy; the strength of this feelmg is
emphasized by the fact that the presumption has remained inap-
plicable throughout the twentieth century.4?

" B. The Children’s Courts

With: the 1909 amendment criminal court jurisdiction over
minors under the age of sixteen had become an historic
anachronism. Decriminalization completely stripped the courts of
the power to order penal sanctions; even the less drastic civil
penalties had been eliminated (such as disqualification from holding
office). As a consequence of the 1902 New York City . Charter
revisions*® and similar acts affecting other urban areas, separate
Children’s Court parts held proceedings in separate buxldmgs (and
with separate staff) isolated from adult criminal actions. Throughout
the state children’s records and cases were segregated, although
in rural areas local justices and county court judges continued to
preside. The next logical step was the formation of the indepen-
- dent tribunals.45 By 1920 a constitutional amendment - authorlzmg
- the establlshment ofa ‘separate Children’s Court of Domestlc Rela-

412. But the criminal law requirements of specific intent or mens rea presumably
applied, at least untll the 1932 Lewis decision; see page 193;

413, The original intérpretation of the 1909 decriminalization statute has remained
valid. Infancy, defined as including generally any person under the age of
sixteen, is still a defense to a prosecution-in a criminal court (Penal Law
§30.00), but does riot bar prosecution in a family court. The defense was
recently amended to permit the criminal indictment of children between the

~ages of thirteen and sixteen who.are charged with the commission of serious. ...~

felonies (L. 1978, ¢. 481,-528; the Juvenile Offender Act).
414.See pages 129 through. 133,

415. See page 160.
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tions Court for each county had been proposed; the amendment
was approved in 1921.46

. Implementation was completed through two separate acts. The
first, the 1922 Children’s Court Act of the State of New York,4”
applied to those counties which did not maintain separate Children’s
Court parts while the second, the 1924 New York City Children’s
Court Act,48 applied only to New York City; the state Act was
subsequently extended to those counties outside New York City
which had previously established separate parts.® The two
Children’s Court acts were duplicative, incorporating largely iden-

416. Article VI, §18. The relevant portion of the constitutional amendment reads
as follows:

The Legislature may establish children’s courts, and courts of domestic
relations, as separate courts, or as parts of existing courts hereafter
to be created, and may confer upon them such jurisdiction as may be
necessary for the correction, protection, guardlanshxp and disposition
of delinquent, neglected or dependent minors-and for the punishment
and correction of adults responsible for or contributing to such delin-
quency, neglect or dependencies, and to compel the support of a wife,

child or poor relative by persons legally chargeable therewith who
abandon or neglect to support any of them. In conferring such jurisdic-
tion the Legislature shall provnde that whenever a child is committed
to an institution or is placed in the custody of any person by parole,

placing out, adoption or guardianship, it shall be so committed or plac-
ed, when practicable, to an institution governed by persons, or in the
custody of a person, of the same religious persuasion as the child. In
the exercise of such jurisdiction such courts may hear and determine
such causes with or without a jury, except those involving a felony.

Note that the constitutional amendment, in addition to authorizing the
establishment of new courts to hear cases involving children, broadened the
concept of juvenile justice to include criminal activity by adults against

- children and the failure to support children. This enabled the Legislature

to consolidate such proceedings into the new children’s courts; see page 172.
417. L. 1922, c. 547.
418. L. 1924, c. 254.

419. See, e.g., L. 1924, c. 436.
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tical provisions except for the selection of judges.*’ Why, then,
did the Legislature enact two virtually identical codes?** The
need for parallel acts remains unclear, although the state continued
to be governed by the duplicative codes until both were superced-
ed by the 1962 Family Court Act.42

In addition to estabhshmg a new tribunal, the state Chlldren $
Court Act significantly altered the- substantive laws governing
youthful behavior. In a major amendment, the Act merged cnmmal.
activity, disorderly conduct, truancy and desertion (or “‘runaway”

- conduict) into the definition.of JUVleC delmquency, thereby greatly
expanding the original 1909 meamng L

The words “delmquent child” shall mean a child under
sixteen years of age (a) who violates any law or any

. municipal ordinance or who commits any act which,

- if ‘committed by an adult, would be a crime not
punishable by death or life imprisonment; (b) who'is
incorrigible, ungoverndble or habitually disobedient and
beyond the control of his parents, guardlan custodians;
or other lawful authority; (c) who'is habitually truant;
(d) who, without just cause and without the consent of*

_his parent, parents, guardians- or other custodian,
repeatedly deserts his home or place of abode; (e) who
engages in any occupation which is in violation of law,
or who associates with immoral or vicious pers()ns )
who frequents any place the existence of which'is in

420. Children’s Court judges outside New York City: were elected on a county wide
basis (see §4, New York State Children’s Court Act) whilé those in the city
were appointed by the mayor (§6 provided thadt “the court shall consist of
siX justices who shall be appointed by the mayor of the city of New York™).
The dichotomy has continued through the present; see Family Court Act
§§124 -and 133. T »

421. Given the fact that New York City already maintained a citywide Children’s
Part structure, the legislative priority embracing countiés outside the city
through the 1922 Act is understandible, hut one would assume that the Act
would have been’ simply amended 10 incorpurate -New York City ‘with
whatever special pmvmons the Legislature deemed desirable (us 1 wis e
panded o cover d“ counties outside the uly; : '

422. The New York (lly Doineshic RLlalh)ns( QUL ALt umuul n l‘IH fange
ly continued the duphulum see pup:us 140 through- 143
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violation of law; (g) who habitually uses obscene or pro-
fane language: (h) who so deports himself as to willfully
injure or endanger the morals or health of himself or
others. 42

Until 1922, disorderly behavior. truancy. desertion and delin-
quency had constituted separated causes of action. but the availa-
ble dispositions had been similar:® for example. each proceeding
could result in commitment. In fact, every element of non-
criminal behavior incorporated in the 1922 definition of juvenile
delinquency. including habitual disobedience and engaging in occu-
pations which violated the law, had antecedent statutes within the
Penal Code. But with the decriminalization of delinquency. the
- only distinct sanction available upon a finding that a crime was
committed, imprisonment. had been repealed. Ergo. the rationale

. for separate proceedings had largely been obviated: the courts
were already free to tailor the remedy to the child's needs and
environment irrespective of the offending behavior. a reality re-
flected in the 1922 Act. The incorporation of non-criminal behav-
ior within the definition of delinquency was to continue until the
1962 Family Court Act, which separated non-criminal behavior by
establishing a “person in need of supervision™ proceeding.** and
the subséquent 11m1tat10n on the placement of PINS children in
secure facilities.

The 1922 Act’s definition of “‘neglected child™ continued.
with only minor amendment, the earlier definition i incorporating
different acts of parental malfeasance and non-feasance, dating
from 1881, which included any child “‘who is without proper
guardianship™ as well as a child **whose parent. guardian or per-
son with whom the child lives. by reason of cruelty. mental inca-

423. New. York State Children’s Coun Act. §2 (1922;.

424. See page 79.-

4235. See Family Court Act §712.

426. See Family Céun Act §756(a)(iii): even today. the distinction between
‘" “criminal and non-criminal errant youthful behavior is blurred by the statory

provision enabling the substitution of a “PINS™ petition or ﬁndmg for one
alleging delinquent or criminal behavior (See Family Cournt Act §3114).
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pacity, immorality or depravity is unfit to properly care for such
child.”*#

Significantly, the Act incorporated a unified dispositional sec-
tion, embracing delinquency (including the merged concept of
disordetly or status offense behavior) and child neglect:

The court if satisfi‘e'd by competent evidence, may ad-
judicate the child to be delinquent, neglected or without
proper guardianship and render judgment 428

Commitment; placement, probatxon supervmon or dlscharge was
available on an equal basis, regardless of the type of proceeding
and irrespectivé of whether the child or a parent had committed
the aggrieved act. In practice (and in conformance with the Act’s
philosophy) the courts treated every juvenile case (delinguency or
neglect) as a uniformi cduse of action from origination through final
disposition.#?% The perceived ability of the court to assist the

427 §2 1922 New York State Children’s Cotirl Act. Thc deﬁmtmn in lts entircty
read as follows:

Ncglccted child” mcdns a chnld (1) who is wnthout proper 5uard|dn
ship; (b) whose parent, guardian of person- with whom th¢ child lives,
by redson of cruelty, mientat incapacity, i immorality or depravityis un-
fit to properly care for such child; (c) who is under unlawful or im-
proper care, supervision, custody or restraint by afly person, corpord-
tion, agehcy, association, institution, society or other organization, or
who is unlawfully kept out of school; (d) whio wanders about withaut
lawful occupation or restraint; {¢) whose parent, guardian or cisto-
dian neglects or refuses, when able to do so, to provide necessary
medical, surglcdl institutiorial or hospital care for such child; () who
is found in any place the existence of which is in violation of faw: (g)
who is in such condition of want-or suffcrmp:, or is under _such.im-
proper guardianship or cantrol ds to-injure or chdanger the m()mls
or health of himseli or others. -

428. 1922 New York Stat¢ Children’s Court Act, §22.

429, For cxample, thé-suggested totirt lorms, prcpdrcd by the New Y()rk State -
Association of Judgés of thie ‘Childreii’s Court. included an:omnibus peti--
tion for chargm;, dclmqucn(.y or nc;,lccl» i.c. the same petition form was
used rcg,drdlcss of the type of procedding; sec Form Nu. 1, Propuised Forms
for Colutity. Children's Court, Gilbert Bliss Civil Practive of New Wirk. Book
is, page 45 (recompiled 1947). . »
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juvenile was paramount and, although in practice the specific
disposition might depend in part upon the type of alleged conduct,
all children whose cases were before the court were generally en-
titled or subject to identical remedies.

The new court was further endowed with criminal jurisdic-
tion over adults who had allegedly committed acts jeopardizing a
child’s well-being. For example, the code permitted the children’s
courts to hear and determine misdemeanor violations of the Penal
Code which affected children, such as the unlawful employment
of a minor.4% However, criminal jurisdiction was severely limited
by a 1924 Appellate Division determination that the Children’s Court
Act provision was unconstitutional insofar as it related to acts com-
mitted by adults which did not contribute to delinquency or
neglect.43! Accordingly, adult criminal jurisdiction was restricted
to conduct which was linked directly to.delinquency or neglect,
such as a parental assault (but excluded non-related crimes such
as unlawful employment).

Further, the Legislature, in a move that was to foreshadow the
subsequent establishment of the Family Court, granted to the state
Children’s Court substantial adult civil jurisdiction. For example,
the 1922 Code provided that “the court shall have exclusive original
jurisdiction in the hearing and determination of bastardy [paterni-
ty] cases ... and shall have jurisdiction to issue a warrant and make

430. See, for example, the 1922 New York State Children’s Court Act which pro-
vided that “the court shall have original jurisdiction to hear, try and deter-
‘mine all cases less than the grade of felony, which may arise against any
parent or other adult responsible for or who contributes to the delinquency
of or neglects any child; or who is charged with any act or omission in respect

" toany child which act or omission is a violation of any state law or municipal
ordinance” (§7[2]). . )

431. People v. Hopkins, 208 A.D. 438, 203 N.Y.S. 653 -(3rd Dept. 1924). The
Constitution had provided that the Legislature could establish children’s courts
and confer jurisdiction relating, inter alia, to *.. the punishment and cor-
rection of adults responsible for or contributing to such delinquency, neglect
or dependencies ..-.”; see footnote 416, page 130. Hopkins had been con-
victed of the crime of “causing the morals of a child to become depraved”
by committing an act of sexual abuse against an eleven-year-old girl. Delin-
quency or neglect was not alleged.
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or withhold an order of filiation .. 432 Of perhaps greater im-
portance, the Act-also provided that ‘“whenever the welfare of a
child under the jurisdiction of the court is involved” the court could
determine and enforce orders of support for both the child and,
if appropriate, the wife (in cases where the husband had willfully
failed to provide proper maintenance);*? the new tribunals were
further granted concurrent jurisdiction (with the surrogate courts)
over adoption and guardianship actions.*3 Although far short of
constituting a “family” court with jurisdiction over all aspects of
the family relationship (such as divorce, annulment and child-
custody), the courts were granted wide civil and criminal jurisdic-
tion to accomplish their mandate of assisting children.# Delin-
quency and neglect jurisdiction, however, ceased at age sixteen,
thus continuing the age limitation first enacted in 1824.4%¢ .

432, §5(3), 1922 New York State Children’s Court Act. Oddly, the New York. . .
City children’s courts and subsequent Domestic Relations Court were never
granted paternity jurisdiction.

433, See New York State Children's Court Act, §6(2).

434 New York State Children’s Court Act, §6(1); the jurisdic‘ﬁon is similar to
that conferred upon the Family Court by the present Family Court Act.

435. The court's broad jurisdictional clauses even resulted in claims that the’
Children’s Court could determine private custody disputes between parents;
the issue was not resolved until 1933, when it was held that the Children’s
Court lacked custody jurisdiction. See Walsh v. Walsh, 146-Misc. 604,263
N.Y.S. 517 (Children’s Court, Westchester County, 1933) and In Re-Sisson.
152 Misc. 806, 274 N.Y.S. 857 (Children’s Court, Chenango County. 1934).

436, “The Children’s Court in each county shall have within such county ex-
clusive original jurisdiction of all cases or proceedings involving ... children
actually or apparently under the age of sixteen yéars, or.who were under
sixteen years of age when the act or offense is alleged to have been commit-
ted .."; New York State Children’s Court Act, §6. Several carly juvenile

“court acts also established a jurisdictional age limitation. of sixteen years,
but most, unlike New York's, subsequently expanded thé court’s jurisdic-
tion to age eighteen; (see e.g. the Ilinois Act quoted in footnote 288, page
89). The purpose of maintaining a reduced age limitation in New York.
which pioneered in early legislation to ameliorate the consequences’ of
youthful misconduct, is unclear, but may relate..in part, (0 the adoption
of youthful offender acts and the establishiment of separate facilities. such
as the Elmira Reformatory. for older youth (see pages 45-46): the alterna-
tive provisions encompassing older- youths may have blunted -any “effort to
expand the Children’s Court jurisdictional age limitation.
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Children’s courts were required to “hear and determine the
case in a summary manner,”#’ although time requirements were
not prescribed. Borrowed from the predecessor 1881 Penal Code,
the clause implies extreme dispatch and it is probable that most
cases were determined within days or weeks.4® As has been
noted, dispositions were governed by a single omnibus statute en-
compassing delinquency, neglect and improper guardianship. The
broad dispositional alternatives ranged from suspended judgment
to commitment.*3? Continuing the by then traditional approach,
commitments were for an indefinite period or until the child at-

437. New York Stiite Children’s Court Act, §22 (1922).

- 438. Speed may have been essential given the over abundance of petty cases
which resulted only in release or warning; see page 145.

439. |922 New York State Children’s Court Act 22. The statute’s text provided that:

The court, if satisfied by competent evidence, may adjudicate the child
to be delinquent, neglected or without proper guardianship, and render
judgment, complying with the provisions herein as to the religious
faith of the child as follows:

(a) Suspend sentence.
(b) Parole or and place the child on probation to remain in his own home
- or in the custody of a relative or a duly authorized agency, association,
._._SOClCty or an institution, or another fit person, subject to the supervi-
sion of the probation officer and the further orders of the court; or
Commit the child to the care and custody of a suitable institution main-
 tained. by the state or any subdivision thereof, or and to the care and
custody of a duly authorized association, agency, society or institution; or
Continue the case and place the child in its own home or in the custody
- of a relatjve or a “duly authorized association, agency, society or in-
stitution,” for a certain designated period under order of the court;
Discharge the child to the custody of the superintendent of the poor,
- child welfare board, or to such other officer, board or department as
_ may be authorized 10 receive children as public charges, who shall pro-
vide for such child as in the case of a destitute child or as otherwise
authorized by law; or
(f) Render such other and further Judgmcm or make such olhcr order or
commitment as the court may be authorized by law to make.

(c

~

~

d

(e

—

The -cumbersome imroduclory phrase to subdivision (h), “Parole or and

place” was apparently a misdraft; subsequent versions omitted the clause,
+ simply stating that the court could “place the child on probation . .. (See

L. 1930, c. 393). : '

136



tained majority. Thus, the commitment of a six-year-old neglected
child would be, valid, without further judicial review, for fifteen
years (although the court maintained continuing jurisdiction and
could terminate the commitment at any time upon application of
the agency or the parent). The contemporary concept of placement
for a determined period, which might be extended upon judicial
review, orlgmated only with the 1962 Family Court Act. 440

Curiously, -parental sanctions were not prescribed nor could
the court order rehabilitative services. The ironic resuit was that
a parent who had committed egregious neglect or abuse could not
be placed on probation, but the child who was the victim of neglect
could be so supervised. The court’s founders were extremely child-
oriented and apparently overlooked the possibility of parental con-
trol, although the court might invoke its criminal jurisdiction in
an effort to discipline parental misconduct.4! -

The juvenile courts’ flexibility in maintaining jurisdiction and
control over youths who had been before them was enharniced by
a provision that “any order or judgment made by the court in the
case of any child committed, by virtue of any proceeding other
than that of juvenile delinquency [e.g., neglect], may be vacated
and set aside or modified at the discretion of the court.”#2 Codi-
fymg the 1899 Knowack decision that a parent could at any time
regain custody upon a showing of rehabilitation, 3 the Act fur-
ther provided that “any parent, guardian, or and a duly authoriz- -
ed agency ... may at any time file with the court a petition ... for
the release of the child.’#4 Since commitments were for mdeter-
minate duration which could last a decade or longer, the latter pro- -

440. See, e.g., Family Court Act §1055.

441, Several elements of child neglect, such as endangering the'l'i‘f‘e of a child,
constituted crimes (though a lack of proper guardianship was not criminal):
in such cases the court might convict the parent and consequently order
probation supervision. A second possibility might be to place the child on
probation, thereby continuing judicial oversight of the entire. family.

442. New York State Chnldrens Court-Act, §24 (1922)

443, See pages 95 through 96.

444, New York State Childten’s Court Act. §24 (1922)
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vision constituted the only method by which a child could achieve
early release from commitment or placement (i.e. prior to age
twenty-one).

By 1922 the role and responsibility of probation officers had
expanded to encompass every aspect of court procedure, from the
filing of a petition to post-disposition supervision. The new Act
consequently codified probation’s function through the following
provision:

It shall be the duty of a probation officer to make such
investigation before, during and after the hearing of any
case as the court may direct and to report his findings
to the court. He shall visit and keep himself informed
as to the conduct and condition of each child under his
supervision and shall make reports thereof to the
court. 445

In short, the probation officer had become the alter ego' of the judge
and could be fully involved in each case from the time of arrest
or complaint through' investigation and supervision.#%

Among the more significant features of the Act, at least in terms
of divergence from earlier tradition, were the procedural sections.
For the first time the public could be excluded, leaving the court

‘to function in a manner isolated from observance or scrutiny:

In the hearing of any case coming within the provisions
of this Act the general public may be excluded and on-
ly such persons and the representatives of authorized
agencies admitted thereto as have a direct interest in the
case. 4’

445. New York State Children’s Court Act, §36.

446. For a description of the wide responsibilities of probation see Tappan, supra
note 71, at 329 through 335.

447. New York State Children’s Court Act, §45.
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The possibility of closed courtrooms represented a radical
departure from eighteenth and nineteenth century Anglo—Amerlcan
jurisprudential principles. Public presence had been allowed in the
Children’s Court parts, although there is some evidence that hear-
ings were ill attended.#48 The 1922 Children’s Court Act stipula-
tion was tentative; under its terms ... the general public may be
excluded,” a clause which presumed open hearings unless.the court
determined that a specific proceeding be closed. However, in 1930
the Legislature amended the original language to read “The general
public shall be excluded,”*® thereby mandating closure in every
case. Interestmgly, the 1962 Family Court Act restored the 1922
version presuming open proceedings. 4 However, in practice the
public has remained barred from the courtroom, despite the 1962
amendment, continuing the policy that dates from the mandatory
1930 provision. 45!

Confidentiality of records was prescribed by the vague discre-
tionary language that “all such [court] records may be withheld
from indiscriminate public inspection ...,”%?2 a statutory provision
which, however weak, has persisted. P Children’s Court and,
later, Family Court records accordingly remained largely confiden-
tial, as opposed to the publlc nature of criminal court files. - '

Of perhaps greater 1mport the 1922 Act mcorporated the
following procedural section:

Where the method of procedure in a case or proceeding:
in which the court has jurisdiction is not provided in-

448. See page 118 for a description of the de facto privacy of the earlier Children’s
Court parts. ’

449. L. 1930, c. 393 (emphasis added)

450. See Family Court Act §341.1, recodifying former §74l(b)' o

451. See §205.04 of The Umform Rules For The Family Court. The rule’s validi-
ty is questionable in view of the statutory stlpulatlon that the public may
be excluded (as opposed to the provision requiring public excluslon which
was in effect from 1930 until 1962.)

452. New York State Children’s Court Act, §45.‘

453. See Family Court Act, §166.
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this Act, such procedure shall be the same as provided
by law, or and by rules formally adopted by the court
within the scope of their act.45

As an integral part of the criminal court structure, the former
Children’s Court parts (and the segregated proceedings held in coun-
ties which did not maintain separate children’s parts) had been
governed by criminal procedure rules.45s Divorced from the
criminal tribunals in 1922, the children’s courts were left in a pro-
cedural quagmire. Largely in response to acts’ silence concerning
prescribed procedures and the national trend toward procedural
vagueness and irregularities,45¢ the children’s courts experimented
with new procedures, frequently dispensing with historic protec-
tions such as adequate notice, proof and the right of confrontation
and cross examination. Evidentiary rules, burden of proof, order -
of proceedings, motion practice and notice requirements, which

“had long been established in criminal codes (as well as applicable
civil procedure codes), were replaced by the largely meaningless
phrase, “‘such procedure shall be the same as provided by law.”457
Litigation to determine the procedural boundaries resulted,
culminating in the 1932 Court of Appeals Lewis decision sanctioning
rank informality and the disregard of traditional procedural and
evidentiary principles.48 In short, the absence of procedural
guidelines stemmed directly from the 1922 Act.

C. The New York City Domestic Relations Court

The New York City Children;s Court Act was superceded, after
only nine years, by the Domestic Relations Court Act of 1933,45

454. New York State Children’s Court Act, §14 (1922)..
455. See pages 117 and 118;
456. See pages 121 and 122. -

457. Whether the absence of procedural rules was inténtional or merely over-
sight on the part of the Legislature is a matter of conjecture.

458. People v. Lewis, 260 N. Y. 171 (1932); see pages 146 through 153.
459. L. 1933, c. 482
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Authority to establish domestic relations courts throughout the state,
tribunals designed to determine multiple family issues (adult pro-
ceedings, such as support, as well as juvenile matters), had been
conferred by the 1921 constitutional amendment.® In view of the
constitutional authority, the reason for first enacting the 1924 New
York City Children’s Court Act followed by the passage of a
Domestic Relations Court Act is not clear. Moreover, the deci-
sion tq confine the Domestic Relations Act to New York City is
a surprising one; the possible benefits of expanded jurisdiction
would seem to be equal throughout the state. However, the Domestic
Relations Court Act incorporated only a very limited jurisdictional
expansion, far less than would have been permissible under the
Constitution; and it was confined to New York City. ‘As such, the
Act bears the mark of compromise — a consensus may have been
difficult to achieve and the lack of agreement may have precluded
adoption of a statewide code. :

The Act was divided into two major titles: “The Children’s
Court” (Title Iy, which was simply a continuation of the original
Children’s Court Act shorn of those sections relating to ancillary
financial jurisdiction (such as the support of children), and *“The
Family Court” (Title I1I), which combined financial and custody
jurisdiction.%! Read together, the titles granted the Domestic
Relations Court jurisdiction over only two types of proceedings
which the children’s courts could not determine — custady, although
jurisdiction was limited to temporary orders and ceased when a
parent initiated a divorce or separation action in the. Supreme

460. See pages 1_29 and l30.

461, The 1933 Doméstic Relations Court-Act used, for the first ime, the wuuls
**Family Court.” But the nomenclature is misicading; The ~Family Court™
was acwially only a'division of thé Bomestic Relations Court. The appeal-
ing quality of the words, implying comprehénsive jurisdiction over familial
uffairs, was subsequently invoked when in 1962 the.carlier tribunals were
abolished, 10 be replaced by the statewide Family Court. )
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Court,%2 and spousal or dependent adult support in situations
which did not involve a minor child.4? On the other hand, the
Domestic Relations Court was not granted paternity jurisdiction,
a power which had been conferred upon the children’s courts out-
side New York City.

Given the severe jurisdictional limititations, the title “Domestic
Relations Court” was a misnomer — the court was merely the
children’s court of New York City augmented by a few relatively
minor jurisdictional amendments.%4 Further, the court, in im-
plementing the Act, administratively divided itself into a “children’s
court” and a “family court,” with jurisdiction totally compartmen-
talized within each division. In other words, the court ad-
ministratively failed to integrate each component into a domestic
relations tribunal. As noted by one observer, surveying the court
in 1953, twenty years after its establishment:

When the Domestic Relations Court Act of the City of
New York went into effect, it created a unified ad-

462. The Act permitted the court “to award the custody of the children, during
the term of [an] order of protection, to either spouse, or to an appropriate
relative within the second degree™ §92[8], Domestic Relations Court Act -
of New York City). An order of protection could be issued in any case “where
a child is involved” (§92[7]), including a child support proceeding; since
most custody cases also involve support issues, the Act effectively confer-
red custody jurisdiction in those cases in which a party did not seek a divorce,
annulment or separation.

463. The Children's Court Act had permitted support orders to cover both children
and spousal maintenance — but in the absence of a minor child who re-
quired support, the court lacked jurisdiction to order spousal maintenance.
The Domestic Relations Court also possessed the authority to order sup-

_ port for adult dependent relatives (see §92) and could modify and enforce
support or alimony decrees issued by the Supreme Court as part of a divorce

* or separation decree (Domestic Relations Court Act of New York City, 137
[1933]); the Act further incorporated several additional minor provisions
which were not found in the New York State Children’s Court Act.

464. For example, custody could be determined only in the absence of a pro-
ceeding to dissolve a marriage and only for a limited period of time — the
more prevalent custody situation involving parents who were divorced or
legally separated was determined by the Supreme Court which, in any event,
as'a court of original jurisdiction held concurrent jurisdiction even in those
instances where the Domestic Relations Court could act.
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ministration for the children’s and the family courts.
Although, under a rotation plan, the same judges preside
over both courts, and although each of these courts may
refer clients to, and cooperaté with,.the other, integra-
tion between the two courts is actually extremely limited
in practice ... thus the court seems to be a domestic
relatlons court in name only 465

Iromcally, the chlldren s courts outside New York City, possess-
ing jurisdiction to determine spousal maintenance (when coupled
with child support), paternity, and criminal actions involving intra-
family disputes, functioned more like family courts than the New
York City Domestic Relations Court. For example, the children’s
-courts possessed patermty jurisdiction and could thus determine
support and custody issues involving out-of-wedlock children,466

Further, in a case involving child neglect on the part of a father,

" a children’s court judge could prescribe a remedy for the neglect
and simultaneously order appropriate support for both the child
and the aggrieved spouse. In New York City, the parties would be
requlred by administrative fiat, to appear before two judges, one .
' sitting in the children’s court part and the second in the family court
part. Of course, both the upstate and downstate courts possessed
only limited jurisdiction to determine complicated family disputes.

A more complete integration, although one which fell short of com-
prehensive family jurisdiction, had to wait until the enactment of
the 1962 Family Court Act. -

'D. Children’s Court Practices

Cases involving petty crimes or minor- allegatlons of child
neglect continued to dominate children’s court practice, as they had
the earlier children’s parts.%7 For example in 1924 the year the

465. Kahn, supra note 319 at 32. Kahn referred to. the “*Children’s Court™ and
the “Family Court” as though they were separate tribunals, However. as
noted earlier, the two “‘courts” were actually divisions of the Domestic Rela-

- - tigns Cour} desplte the.misleading statulory language see note 461. .

466 See page 134,
467. Sce page 119.
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New York City Children’s Court Act was enacted, the city’s
Children’s Court reported a total of 4,365 cases alleging youthful
criminal conduct.46 Of these, only 362, or eight percent, involv-
ed offenses against the person: 58 robberies and 304 assault peti-
tions were filed (most assaults were probably simple, i.e. did not
1involve a weapon or result in serious injury).4? Minor property

‘crimes, such as larceny (1,363 cases) and breach of the peace (743
cases) predominated.4® On the other hand, approximately 5,000
neglect cases were initiated in 1924 and 1,811 children were charg-
ed with the commission of a status offense, such as ungovernabili-
ty or absconding from home.4"

As might be predicted, given the large number of cases in-
volving petty offenses, the number of commitments was minimal.
In 1924, only 179 children, four percent of the total number against
whom petitions were filed, were committed after a finding that
they had engaged in criminal behavior. In approximately half of
the 4,365 cases the child was discharged, warned or acquitted prior
to the entry of a finding and almost 2,000 children were placed

-on probation or received suspended judgments.*” Similarly,
only approximately ten percent of the 5000 petitions charging
neglect resulted in placement or commitment. 4B

Further, at least in New York City, the caseload remained
remarkably constant throughout the combined history of the
Children’s Court parts, the Children’s Court and the Domestic Rela-
tions Court. For example, in 1916, the period immediately subse-
quent to the formation of Children’s Court parts throughout the ci-

468. Table I, page 13, Annual Report of the Children’s Court of New York City
(1924).

469. Id., Table III, page 14; strangely, the report indicates a total absence of other
crimes against the person, such as sexual offenses.

470. Ibid.

471. Ibid.; in addition, the court reported a total of 99 truancy cases, a figure
that seenis surprisingly low.

472. Id., Table VII, page 17 and Table IX, page 19.

473. Id., Table X, page 20.
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ty, a total of 12,425 cases were filed.# In 1925, the first complete
year of the New York City’s Children’s Court, 11,512 cases were
filed and 11,339 were filed in 1934, the first year of the New York
City Domestic Relations Court.#s Almost identical statistics were
reported in 1944 (11,650 cases), although by 1952 the caseload had
declined slightly (9417 cases).®® The quantum caseload jump had
occurred in the latter part of the nineteenth century “when the
Leglslature substantiaily expanded jurisdiction to encompass non-
criminal and neglectful behavior while the child-saver agencies
‘assumed a greater prosecution posture.”” Once the children’s
parts were established, the caseload stabilized (in fact, since the
city’s population was increasing rapidly through the early twen-
tieth century, the relatlve number of cases declined substantially).

The predominance of petty cases is one factor which may “have
influenced court procedures and contributed to an apparent ttend
toward informality (a court may be less likely to apply strict due
process standards when dealing with a case that will result in
dismissal or a warning). Decriminalization, completed in 1909,
may have also influenced the courts; the absence of a public record,
mandated under the 1922 Code, and the exclusion of the public and
press, mandated under a 1930 amendment, were additional factors
in contributing to the unique juvenile court characteristics. But
perhaps the crucial distinction between the- post-1922 Children’s
Court and the criminal courts (or, for that matter, the civil courts)
was the absence of a procedural code. As has been noted, sepa-
rated from the criminal court structure, the children’s courts were
statutorily governed only by the vague Children’s Court. Act phrase
“such [Children’s Court] procedure shall be the same as prescribed
by law,*4™ language which constituted a virtual invitation to. di-
verge from traditional notions of proof, evidence, adequate notice
and the other elements of criminal or civil procedural due process.

474. Kahn, supra note 319 at 44, The caseload incréased slightly during the First
World War (to approximately 14.000), but decreased immediatély thereafter.
In 1920, for example, 11,582 cases were filed: Jbid.

475. Ibid. - - ¢ Fn

_ 476. Ibid..

477. See page 97,

478. New York State Children’s Court Act, §l4, see pages 139 and 140.
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Prior to the enactment of the Children’s Court acts there had
been a complete absence of appellate litigation involving procedure.
After all, the basic Penal Law provisions applied including the re-
quirements that each element of the crime be proven beyond a
reasonable doubt, that the defendant could not be compelled to
testify and that confessions or other extra-judicial admissions be
corroborated. Shorn from their criminal law foundations, however,
the children’s courts soon experimented with procedural informality.
Litigation challenging the novel practices resulted. Between 1927
and 1932 four major procedural cases were decided by the appellate
courts. In all four the intermediate appellate tribunals, the appellate
divisions, held either that criminal procedure rules applied to the
Children’s Court or certified the question to the Court of Ap-
peals.“® The central issue was hence placed directly before the
state’s highest court. :

The first case challenging the Children’s Court’s use of infor-
mal procedure to reach the Court of Appeals was People v. Fitz-
gerald;*® interestingly, the case did not involve the 1922 Act, but
a predecessor Buffalo Children’s Court Act.4¥ Fitzgerald, a boy
under the age of sixteen, had been charged with delinquency bas-
ed on alleged burglary and larceny and had been committed to the
state school at Industry. The only evidence supporting the finding
was the uncorroborated testimony of an accomplice and the defend-
ant’s confession, concededly obtained after police threats of physical
violence.482

The Court of Appeals first distinguished delinquency actions
based upon the commission of a crime and those which were bas-
ed on non-criminal acts, such as ungovernability or truancy, holding

479. See People " Fitzgerald, 244 N.Y. 307 (19285, which was certified to the
Court of Appeals; In re Madik, 233 A.D. 12, 251 N.Y.S. 765; and People
v. Lewis, 235 A.D. 339 (193).

480. 244 NY. 307 (1927).

48l. See page 130. The 1922 Act had originally excluded those counties and cities
which had established separate Children’s Court parts, though the Act was
gradually extended to include every county outside New York City — Firz-
gerald was decided during the interim period.

482. 244 N.Y. 307, 312.
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that proceedings mvolvmg non-criminal or “status offense’ con-
duct could be adjudicated on an informal basis.* In effect, the
court decoupled, for procedural due process purposes, the leglslatlve
merger of status offenses with delinquency. :

The court then equated delinquency predlcated on criminal -

behavxor with prosecution for commlssmn of a crime:

A child, therefore, between those ages [seven and six-
teen] who commits an act which would be burglaryor -
larceny in an adult may be tried in the Childfen’s Court

and convicted and sent away for not longer than its -
minority. The Act, however, must be proved, and it must
be proved by some kind of evidence. There must be a
trial; the charge against the child cannot be stistainied
upon mere hearsay or surmise; the child must first have
committed the act of burglary or of larceny before it can
be convicted of being a delitiquent child. The act re-
tnains the same and the proof of the act is equally -
necessary whether we céll it burglary, larceny or delin- -
quency. The name may change the result; it cannot. '
change the facts.484

Coricluding - that cnmmal procedure standards had been

violated, the court reversed the finding in language which strong-
ly underscored the necessity for strict pr0cedural regularity and
implicitly rejected expansion of the parcns patnac doctrme to _]UStlfy
mformahty

483..

“No doubt both under Séction 486 of the Penal Law and under Chapter

385 of the Laws of 1925 {the governing Buffalo Children's Court Part Act]
there are many occasions for disposing of children under the so-called neglect
and delinquency provisions which do not involve any crimes or acts of a
criminal nature [cite omitted]. In stich cases the formal proceeding of proof
according to a trial cannot always be. followed. Fot instarice, a neglected
child is one under sixteen years of age without proper guardlanshlp, ot who
has been abandoried, or deserted by both parénts, of who is in such a con-
dition of want or suffering as to injure his health ... or one who is habitual-
ly a truant from school, or who without consent of his parerits deserts his

... home, may. be brought before.the_judge and submitted to proper control..

484.

None of thesé charges against the child involve a crime or are of-a criminal
nature, and- the-proceedings must be'and always have been more-or less -
formal.” (244 N.Y. 307, 313). : :

244 N.Y. 303, ‘313; the court was alluding to the 1909 statute substituting
the term “‘juvenile delinquency™ for “‘conviction™ (see L. 1904, c. 478).
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Our activities in behalf of the child may have been
awakened, but the fundamental ideas of criminal pro-
cedure have not changed. These require a definite
charge, a hearing, competent proof and a judgment.
Anything less is arbitrary power.485

Four years later an appellate division, in the case of In re
Madik, held that under the Children’s Court Act proof of delin-
quency must be established beyond a reasonable doubt.#¢ Madik,
however, was the last major Children’s Court case which applied
criminal standards to delinquency proceedings.

In 1932 the Court of Appeals again addressed the procedural
aspects of delinquency proceedings. One Arthur Lewis had been
found delinquent for committing the crime of burglary.48”
However, the only evidence adduced at the hearing was Lewis’ ad-
mission made after he had been compelled to testify without be-
ing advised of his right against self-incrimination. Finding a viola-
tion of constitutional protcctlon the Appellate Division had reversed
the finding.488

However Lewis, unlike Fitzgerald, was governed directly by
the Children’s Court Act; whereas Fitzgerald had been tried before
a Children’s Court part which remained a branch of the criminal
court structure (the state Children’s Court Act had not yet been
extended to Buffalo), the Lewis proceeding post-dated implemen-
tation of the new code, a factor which the Court of Appeals found
to be controlling. Distinguishing Fitzgerald, the court held that
under the Children’s Court Act, which lacked procedural sections,
the basic criminal due process elements were not longer applicable.

The decision of this court in People v. Fitzgerald [cite
omitted] is cited by respondent as conclusive authority.
- That case arose under the provision (since repealed) of

485. 244 NY. 307, 316.

486. In re Madik, 233 A.D. 12, 251 N.Y.S. 765 (Third Deﬁt. 1v931).
487. People v. Lewis, 260 N.Y. 17 (1932).

488. 235 A.D. 339.
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Chapter 385 of the Laws of 1925, relating to the
Children’s Court, so-called of Buffalo. As the opinion
points out, that act was little, if any, different in substance
and effect from Section 486 of the Penal Law. Broadly
speaking it did little more than set up a separate local
court to administer existing law in cases falling under
that section ... the proceeding here is under a widely
different statute, which clearly and unmistakably
abolishes the distinction referred to above between the
two classes. of children. The.concept of crime and
punishment disappears. To the child delinquent through
the commission of an act criminal in its nature, the state
extends the same aid, care and: training which it had
long given to the child who was merely incorrigible,
neglected, abandoned, destitute, or physically handicap-
ped. All suggestion and taint of criminality was intend-
ed to be and has been done away with. 489 '

Further, the Court, relying on the then dominant: national
caselaw, invoked the parens patriae doctrine, albeit indirectly, to
sustain the informality and lack of procedural regularrty employed
by the children’s courts: - :

So much has been written, judicially and extrajudicial-

~ ly, about the sociological and legal aspects of juvenile
delinquency, and about the pubhc policy which underlies
such statutes as the one in question, that a detailed
discussion here would be trite. For the purposes of this -
case, the fundamental point is that the proceeding was
not a criminal one. The state was not seeking to pumsh
a malefactor. It was seeking to salvage a boy who is in
danger of becoming one. In words which have been often
quoted “the problem for determination by the judge is
not, has this boy or girl committed a specrﬁc wrong,
but what is he, how has he become what he is; and what
had best be done in his interest and in the interest of
the state -to save him -from-a: downward career .

The evidence of his specrﬁc acts was relevant as an ard_ -
~ in answering those questrons Smce the proceedmg was

489 260 NY. 171 l74 i76.
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not a criminal one, there was neither right to nor necessi-
ty for the procedural safeguards described by constitu-
tion and statute in criminal cases. Many cases in many
jurisdictions so hold .40

The Court concluded that criminal procedural standards were in-
appropriate though several basic civil practice rules should be ap-
plied, including the necessity of proving the charge by
preponderance of the ev1dence and the "exclusion of hearsay
evidence.#! :

Lewis was decided by a five-to-two vote and a strong dissent
was penned by Judge Crane, who had written the earlier Firzgerald
decision.2 The dissenters concluded that the Children’s Court

490. 260 N.Y. 171, 177.
" 491. The lengthy passage concerning basic procedural standards reads as follows:

To serve the social purpose for which the Children’s Court was created,
provision is made in the statute for wide investigation before, during
and after the hearing. But that investigation is clinical in its nature.
Its results are not to be used as legal evidence where there is an issue
of fact to be tried. When it is said that even in cases of lawbreaking
delinquency constitutional safeguards and the technical procedure of
the criminal law- may. be disregarded, there is no implication that a
purely- socialized trial of a specific issue may properly or legally be
had. The contrary is true. There must be a reasonably definite charge.
The customary rules of evidence shown by long experience as essen-
tial to getting at the truth with reasonable certainty in civil trials must
be adhered to. The finding of fact must rest on the preponderance of
evidence adduced under those rules. Hearsay, opinion, gossip, bias,
prejudice, trends of hostile neighborhood feeling, the hopes and fears
of social workers are all sources of error and have no more place in
Children’s Court than in any other court. (260 N.Y. 171, 178).

_ Tronically, many of the standards outlined by the court were obviated by
. 21930 amendment to the Children’s Court Act (the amendment was enacted
too late to apply to Lewis); see page 153.

492, “Fitzgerald was a unanimous decision by five Court of Appeals judges (one
judge was absent-and the court apparently had one vacancy). Lewis was
decided by a full court, but only three of the seven Judges had heard Firz-
gerald. Two of the three had changed their position, i.e., joined the majori-
ty opinion in both cases.

150



Act could fiot be distifiguished frort the earlief acts establlshmg
childreri’s courts parts — both had dectiminalized deliniquericy,
substltutmg a ﬁndmg of Juvemle delmquency for a conviction, and
both had virtually identical dispositional sections. 93 Of gréter
1mport the dissenters found that the Code, though siletit concern-
in specific procediire, cotild not have abolished thie constitutional
protection to which all persofis, children and adults, are entttl«,d

Again; let ime put this more concretely, that we may
realizeé just what we aré doing. A man charged with
burglary or 1arceny cannot be cortipelled to be a witness
against himself. He cannot be fotced to testify and then -
be convicted oti his own statement. This law is as old
as our Constitution. Can a child be deprived of his liber-
ty, taken from his home and parent and incarcérated
ih an institution for a term of years; by changmg the
nate of the offense from “burglary or “larceny to
“jvenile dellanent:y”" If the Legislaturé can thus wipe
ot the coiistituitional ptotection by chianging a naire,
the stibstarice and reality remiainihg the sarie, at what
age of an dccused does this power begin and end? .
At what age do cotistitutional safeguards and protectlon
begin? The Constitution of this state and the Federal
Constitutior, ifisofar as it is apphcable canniot be
nullified by a fiéfe homenclatiire, the evil or the thing
itself remaining the samé . ..

We fully tealize that all these measures [the Chlldren 8
Cotirt Act] weére adopted in behalf of the inifant, and
out of so-called charitable considerations for his welfare.
The tiictives behind all otir réforiii movements are pro-
bably comimendable and beyond criticism. Some are ever
on the lookoit to imptove civic conditions and the tmotals
of the individuals by the force of law, and yet we must
be careful that in thése endeavots to correct others, we
do riot exceed well recogized principlés of minicipal
governitietit. Absoliité powert in thié hatids of a cateful
anid just man may be a beiefit; but most of our con-

493. **We had the safhe question before us i People v. Fitzgerdld |cite oniitted|
and while it arose urider thi¢ children's count det of Butiaio (Laws 1925, ¢.
3855, iti essence. thiere is no dlffercncc 260 NY. 71, 179-i80.
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stitutions have been adopted out of experience, with
human nature as it is, and is apt to be in the future ...
to take a young lad filled with a wild dreams of
childhood, from his parents and his home and in-
carcerate him in a public institution until he is twenty-
-one years of age, is equally as serious [as a criminal
conviction], and the consequences are not lessened by
the emollient term “juvenile delinquency.”4%4

The same year in People v. Pikunas, the court reversed a delin-
quency finding entered against a girl who had allegedly run away
or “deserted” her home.#** The Children’s Court Act had defin-
ed delinquency as including, inter alia, a child “who without just
cause and without the consent of his parent, parents, guardians,
or other custodians repeatedly deserts his home or place of -
abode.”#%¢ However, the petition had charged only one act of
_desertion, a charge which the court found to be insufficient:

The record in this case is not a satisfactory one on which’
to deprive a fifteen-year-old child of her liberty, with
proper regard for due legal process. Juvenile delinquency
is not a crime and the acts charged here do not involve
any crime [citation omitted]. The strict rules of criminal
procedure for the protection of parties accused of crime
are, therefore, inapplicable to the proceedings ... it is,
however, reasonable to require that some form or forms
of juvenile delinquency be charged in the complaint,
_ established by the evidence and found by the court before
the child may be committed to a disciplinary institu-
tion, so that it may appear that it is the law which deter-
mines the commitment and not the ukase of the magi-
strate however wise and judicious he may be.497

494. 260 NY. 171, 180-182.
495, People v. Pikunas, 260 NY. 72 (1932).
4496. 260 NY. 172, 174 (emphasis in original).

497. 260 NY. 2, 173.
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Read together, Lewis and Pikunas spelled the end of the era,
spanning over one hundred years, in which children’s laws had re-
mained rooted in ¢riminal law and procedure, Although the charge
and proof had to conform to the statutes (Pikunas), constitutional
protections. and statutory procedural standards were no longer ap-
plicable (Lewis). In fact, through a 1930 amendment to- the
Children’s Court Act, the proof did not even have to include any
competent evidence; for example, a determination could be based
solely upon uncorroborated statements or hearsay. %

It should be emphasized that Lewis represented in many ways
the culmination of a long trend. Removal of children’s cases from-
the criminal courts coupled with increasingly liberal dispositional
provisions, including decriminalization, had lessened the penal im-
pact and muted the perceived necessity to apply criminal standards.
In practice, procedural rights had undoubtedly been compromis-
ed at least since the inception of segregated Children’s Court
parts.# And child protective actions had been summary in nature
for several decades;5" even Fitzgerald carefully differentiated the
statutes applicable to delinquency, where a crime was charged, and
child neglect or status offense actions involving non-criminal
behavior. The Court of Appeals finally completed the cycle by
abrogating the due process rules which had presumptively been .
applied to juvenile delinquency proceedings, a result encouraged
by the 1922 Children’s Court Act and its subsequent amendments.

498. The Children’s Counrt Act had originally: specified that an adjudication be
based on competent-evidence, i.e, *the court, if satisfied by competent
evidence, may adjudicate the child to be delinquent, neglected or without
proper guardianship. . . (§22, New, York State Children’s Court Act [1922]).
But in 1930 the Legislature repealed the “competent evidence” phrase,
substituting the following vague clause with parents patrige overtones: “the
court, if satisfied that the child is in need of the care, discipline and protec-

tion of the state, may adjudicate .. (L, 1930; ¢. 393): The amendment was
crucial, though it was not cited by the Court of Appeals. After 1930, the
Children’s Court Act, supported by the Lewis decision, no longer required
that the Court predicate its finding on competent evidence, permitting reliance
“solely upon incompetent testimony, such as hearsay, - - ’ )

499. See pages 121 through 124.
500. Seg page 92,
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After 1932 the children’s courts and New York City Domestic
Relations Court were free to utilize whatever procedure, short of
caprice, an individual judge found appropriate. As might have been
anticipated, the result was inconsistency, a court in which some
Jjudges applied basic evidentiary and due process statutes while other
|ud&,es permitted rank informality. As observed by one commen-
tator in 1953:

Court rules and procedures do not, in themselves, of-
fer adequate protection to the rights of clients [before
the Children's Court]. In some instances procedural pro--
visions are ignored or modified by judges, and hear-
ings are held with too great dispatch. This is a court
with few legal safeguards, where an all-powerful judge
typically functions in the absence of attorneys or
representatives of the press. Under these circumstances,
it fails to protect individual rights unless the judge sit-
ting is particularly alert to the inherent dangers. Many
of the judges are not,

The judges™ activities in the courtroom are so widely
varied in patterns and so different from one another in
underlying premises that one is left totally perplexed
as to what it is that the court means to do. There are
judges who are extremely careful about procedure, in-
dividual rights, evidence and the separation of adjudica-
tion from disposition. But there are also judges who fail
to verify the petition with the petitioner, to inform clients
of their rights-to counsel, to review evidence justifying
the assumption of jurisdiction before making plans —
in sum to safeguard the rights of all those involved. Some
.. judges conduct hearings with full consideration for the
feelings of children and parents and the meanings of the

~ court experience to them. Other judges seem to be in-
sensitive, punishing, unconcerned or too harassed to

care. S0 ,

The age of mformallty, if one may characterize it as such,
therefore commenced in 1932, although the progressnon from

501, Kahn. supre note 319 at 268.
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criminal practice to procedural anarchy dated at least from the 1877
provision for the summary commitment of neglected children.5”

Ironically, the earlier tribunals had not been widely observed
or chronicled, leading to the erroneous conclusion that the juveniie
courts had always functioned in a manner which frequently
dlsregarded procedural and evidentiary rules.5® But a perhaps
greater irony is that the age of informality lasted only thirty years.
The pendulum swung back toward strict practice and procedural
rigor with the enactment of the 1962 Family Court Act, the 1967
Gault decision and the subsequent reapplication of criminal due
process standards to delinquency actions and civil procedural stan-
dards to child protective proceedings. In reality, the post-Gault
“revolution” restored the courts largely to their pre-1932 status,
although evolving criminal constitutional standards, such as the
right to assigned counsel, eventually brought dramatic changes to
both the criminal and the juvenile courts.5

502. Of course, several state courts had earlier determined that procedural stan-
dards were not applicable to the juvenile courts; see page 123.

503, See Kahn, supra note 319, and Tappan. supra note 71.

504. Between 1932 and.1962 the courts and Legislature largely continued the status
quo; See Chapter VII
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CHAPTER VII

The Family Court

1962-1985

The 1932 Court of Appeals Lewis decision, upholding the
Children’s Court departure from procedural due process stan-
dards, %5 marked the conclusion of a century of juvenile justice
reform. For the next thirty years little changed. Although the
children’s courts continued to fine-tune the system, by formaliz-
ing the authority of probation officers to divert or adjust cases for
example,% the fundamental tenets of rank mformahty, secrecy
and state intervention in the name of ‘“‘parens patriae” were never .
seriously challenged. So too, jurisdictional and dispositional pro-
visions remained largely unamended. The most notable statutory
change during this period was the repeal of the ‘‘homocide excep-
tion,” i.e. the Children’s Court lack of jurisdiction to hear cases for
which the prescribed penalty was death or life imprisonment.
Pressure to decriminalize even capital cases apparently increased
after the Second World War. The Legislature responded by reduc-

505. See pages 149 through 153.

506. - In 1938 the New York City Children’s Court established a probation “‘ad-
justment bureau” for that purpose; See Gellhorn, Children and Families
in the Courts of New York City, Dodd Mead, 1954, at 52-26.

507. In 1946, for example, a district attorney who had prosecuted a fourteen-
year-old for murder publicly commented that:

[ Tihe job of getting the Legislature to move in that dircction |elimina-

tion of the capital offense exception] should now be undertaken and

* dssumed. ‘in part at any rate. by those who have been horrified at the

sight of the people of the state of New York procecding against a

fourteen-year-old boy-in a criminal court (the New York Times. May
8. 1946, as reported in Tappan. supru note. 71 at 174).
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ing the age of criminal responsibility to fifteen%® and subsequent-
ly repealing the exception entirely.’® For the first time, the
criminal prosecution of any child below the age of sixteen was bar-
red, regardless of the crime charged. The era of ‘“total
decriminalization,” however, lasted but one generation; in 1978 the
Legislature enacted the Juvenile Offender Act, recriminalizing a
large number of offenses committed by adolescents, including
homicides. 510

With the exception of the controversy concerning homocide
prosecution, the Children’s Court Act remained largely unamend-
ed until its repeal in 1962 and there was a complete absence of
appellate litigation.5!! The public and the Legislature appeared to
be satisfied or, perhaps more accurately, apathetic to the juvenile
justice system. The climate changed only in the late 1950s, resulting -
in the first legislative and judicial changes which forged the pre-
sent juvenile justice system.

This chapter will summarize the contemporary juvenile justice
“revolution.” The intent is to complete the history of New York’s
children’s laws in synopsis form (as opposed to the more detailed
- narration of the pre-1932 history), outlining only the major
legislative and judicial initiatives commencing with the establish-
ment of the Family Court in 1962.

A. The Family Court Act

In 1962 New York established a “Family Court™ and enacted
a Family Court Act as part of a comprehensive court unification
program. A 1961 constitutional amendment enabled the state, for
the first time, to streamline the judicial system through the merger

568. L. 1948, c. 555.

509. L. 1956, c. 919.

510. L. 1978, c. 478; see pages 170 through 171.

SH. The judicial hiatl;ls lasted thirty-four years; the first post-Lewis Court of Ap-

peals decision concerning juvenile justice is Matter of Gregory W., decided
in 1966 (19 N.Y.2d 55).
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of several disparate and jurisdictionally competing tribunals.*
Within the context of judicial reorganization, the Family Court
represented yet another attempt to consolidate juvenile proceedings,
and to fashion a specialized court capable of adjudicating every
legal facet of family dysfunction, 513 "

Judicial restructuring and code enactment were preceded by
a decade of ‘analysis critical of the Children’s Court. In 1953, Pro-
fessor Alfred Kahn published the first analytical survey of the court
since its inception thirty years earlier.5* One year later Professor
Walter Gellhorn completed a landmark study under the auspices
of the New York City Bar Association entitled ““Children and
Families in the Courts of New York City.”s15 Detailing the
statutory and administrative inadequacies of the then existing struc-
ture, Gellhorn advocated the formation of a family court where
all proceedings pertaining directly to family affairs could be con-
solidated; 6 jurisdiction would range from divorce to intra-family
‘violence. Published during a period of burgeoning support for ex-
tensive court consolidation, the study influenced strongly the
development of a jurisdictionally complete court. ’

Following the Gellhorn report, the City Bar Association under-
wrote a study of the legal representation, or lack thereof, of children |

512. See, e.g. State of New York, Joint Legislative Committee on Court Reorganiza-
tion, report dated January 30, 1962, :

513. As discussed earlier, the initial movement toward the integration of family
proceedings was the organization of Children’s Court parts at the beginning
of the twentieth centiiry. The second attempt was the 1922 Children’s Court
Act. Each initiative, including the 1962 Act, came slightly closer to the ideal.
But political difficulties always precluded the formation of a true family
court (for example, neither the Children’s Court nor the Family Court were
granted divorce jurisdiction). :

514. Kahn, supra note 319; Kahn was a social work professor at Columbia Univer-
sity. Six years earlier Professor Paul Tappan had published a cogent criti-
que entitled “Juvenile Delinquency™; see Tappan supra note 71. Tappan's
work, however valuable, was a national survey rather than a specifi¢ evalua-
tion of the New York.system. - .

515." Gellhorn, supra note-506; Gellhorn is a law. professor at Columbia.
516. Id. at-382 through 391.

159



who appeared before the Children’s Court. As a part of the study,
youths were afforded representation on a experimental basis. 5"
Finding that ninety-two percent of the children were unrepresented
and that only approximately one in 5000 adjudicated cases were
appealed (i.e. cases in which a child was found to be delinquent
or neglected),* the report, incorporating examples of injustices
which had resulted from the absence of counsel, concluded that
attorneys should be assigned throughout the juvenile courts.5®

The ambition of a unified “family” court, however, was, severe-
ly compromised. Rejecting Gellhorn’s (and other) recommenda-
tions that the new court be vested with matrimonial jurisdic-
tion,520 the Constitution, as adopted, essentially maintained the
former Children’s Court jurisdiction with minor augmentation, such
as the ability to modify and enforce matrimonial decrees (concur- -
rent with the Supreme Court) and the power to determine intra-
family violence disputes.5?t However, the Legislature did abolish
the statutory dichotomy between the upstate children’s courts and
the New York City Domestic Relations Court, a split which had
originated with the passage of separate Children’s Court part acts
for each major city at the beginning of the twentieth century, and

517, See Schihitsky, the Role of the Lawyer in Children’s Court, Record of the
Association of the Bar of the City of New York, Vol. 17, p. 24 (1962).

518. Id. at 25; the lack of appellate activity has been a persistent theme throughout
the hlstory of juvenile justice.

519. Ibid.
520. See, e.g., Gellhorn, supra note 506 pages 382-387.

521. New York State Constitution, Article VI, Section 13. The constitutional
~ authority to determine intra-family criminal disputes was compromised. The
Constitution prov1ded that the Legislature could confer on the Family Court
jurisdiction over “crimes and offenses by or against minor or between spouses
or between parent and child or between members of the same family or
household” (Art. VI, 513). However, the appropriate legislative committee
limited the new court’s jurisdiction to intra-family assaults and disorderly
conduct, observing that .. criminal powers and procedures would be in-
consistent with the proper development of the Family Court, during its for-
mative period, as a special agency for the care and protection of the young
and the preservation of the family”; State of New York, Joint Legislative
Committee on Court Reorganization, Vol. 11, p. 2.
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which had continued through the enactment of separate Children’s
Court and Domestic Relations Court acts.* If deficient in terms of
broad jurisdiction to adjudicate every aspect of family law, the con-
stitutional reorganization and Family Court Act at least represented
the first unified state jurisdictional code. Since 1961, however, the
jurisdictional compromise has further shifted. For example,
although the Family Court was constitutionally granted exclusive
jurisdiction to hear. adoption cases, the Surrogate’s Court has con-
tinued to exercise concurrent jurisdiction by virtue of sequential
“temporary” measures, thereby. perpetuating the split which ex-
isted under the Children’s Court Act. Exclusive jurisdiction over
intra-family crimes has been repealed, permitting an “election”
between family and criminal courts.s To cite but one additional
example, the 1978 Juvenile Offender Act removed jurisdiction over
adolescents who were accused of committing serious felonies.5*
The Family Court, like its antecedent tribunals, has thus experienced
difficulties in retaining even limited jurisdiction. 2 '

On other fronts, the reformers were more successful. For ex-
ample, the Family Court Act decoupled status offenses from delin-
quency, adopting the phrase “person in need of supervision™ to
cover youthful misbehavior which did not amount to a crime.5
Thus, the term “delinquency” reverted to its original meaning of
criminal conduct by a juvenile.5? Nevertheless, both proceedings
(delinquency and PINS) were incorporated in one code article and

522. See pages 100 through 106 for a description of Children’s Court part organiza-
tion, and pages 129 through 140 concerning the jurisdictional distinctions
between the 1922 Children’s Court Act and 1924 Children’s Court Act (later
re-enacted as the Domestic Relations Court Act). :

523. See Family Court Act §812.
524. See page 158

525. L. 1962, c. 686, §712. The statute defined a **PINS™ child as one .. who
is an habitual truant or who is incorrigible, ungovernable or habitually disob¢-
dient and beyond the lawful control of parent or-other lawful authority.”

526.In adopting the Family Court. Act, the Legislature rejected proposals to ex-
pand delinquency jurisdiction to age eighteen, thus preserving the provi-
sion, dating from :1824. of limiting jurisdiction to age sixteen: see State of
New. York: Joint Legislative Committee on Court Reorganization, Vol. VII.
pp.1-3. '
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most procedures were identical for both; moreover, a PINS peti-
tion could be substituted for a delinquency petition. The complete
divorce between delinquency and status offenses was not achieved
until 1982.527 The authority to place a neglected, delinquent or
PINS child was limited to an initial period of one year,528 thereby
abolishing the tradition, dating from 1824, of long-term indeter-
minate commitments.5?® The Act also codified the availability of
probation officers to divert or “adjust” cases,®® and thereby
preclude the prosecution of inappropriate cases.

The Family Court Act further incorporated substantial child
neglect amendments. Instead of treating the child as the respon-
dent, a statutory custom dating from the 1877 “Act for Protecting
Children,”s3 the Act designated the parent or guardian as respon-
dent, thereby focusing upon parental responsibility and accoun-
tability. As a result, a parent found to have neglected his child could
be placed under probation supervision or could for the first time
be enjoined from further abusive or neglectful acts through the
issuance of a protective order. The court was thereby granted

527. L. 1982, c. 920; the 1962 demarcation thus represented only the first step
of a gradual divergence.

528. L. 1962, c. 686, 355 and 756.

529. The initial placement period has been subsequently extended to eighteen
months, with further provision for the “restrictive placement” of up to five
years of a delinquent youth found to have committed a serious felony act
or repeated felonies.

530. See-L. 1962, c. 686, §§333 and 734.

531. See page 47.
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substantial flexibility (and contempt powers) in attempting
rehabilitation under judicial auspices.53

Evidentiary standards were substantially strengthened through
the addition of a single word, “competent,” to the standard that
evidence be “material and relevant,” thus restoring the require-
ment in that the adjudicatory hearing conform to traditional eviden-
tiary rules.5 Hearsay, rumor, surmise, unsubstantiated reports
and similar evidence which is legally incompetent, precisely the
form of evidence which had characterized the Children’s Court dur-
ing the preceding generation, were inadmissable.534 The Act fur-
ther encouraged the development of procedural standards by
stipulating, that “[t]he purpose of this article is to prov1de a due
process of law ... for considering a claim that a person is a juvenile
delinquent or a person in need of supervision.”s35 Enactment of
the dual provisions requiring due process and the introduction of
only competent evidence represents the first indication of a trend
toward the restoration of procedural standards '

The 1962 Act’s greatest contribution was the prov151on for the
appointment of counsel to represent a Chlld involved in a Family

532. Strangely, the possibility of utilizing probation to supervise parents had never
been implemented during the long tenure of the Children’s Court parts and
Children’s Court; see page 137. But in 1956 the Children’s Court Act had
been amended to permit the issuance of an order of protection (deﬁned as
*a written order specifying conduct to be followed by such parent...”); the
parent was granted the right of immediate review of such order by the
Supreme Court or a county court (perhaps because the parent was not a
named respondent in the Children’s Court proceeding), a right which was
repealed by the 1962 Act. The Family Court Act statute, L. 1962, c..686,
§354, provided that *... the court may place the person to whose custody
the [neglected] child is discharged under supervision of the probation ser-
vice or may enter an order of protection. 7

533 The word “‘competent” had been specxﬁcally deleted by a 1930 amendment
to the Children’s Court Act; see page 153. )

534. Specifically, the statutes prov1ded that “only evidence that is compctent.
material arid relevant may be admitted in an adjudicatory hearing™; L. 1962,

¢ 686, 436'and 4. The requirement of competency did not extendtothe

“dispositional hearing, a distinction which has persisted; see. c.g.. Family
Court Act §§342.2(1) and 350.3 (1).

535. L. 1962, c. 686, §711.
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Court action. Coining the novel term “law guardian,” defined by
the Act as an attorney,5% the court was required to appoint
counsel “[a]t the request of a minor in a proceeding under articles
three [neglect] or seven [delinquency and PINS] or on request of
a parent or person legally responsible for the minor’s care . . 5
Implementing the New York City Bar Association’s earlier recom-
mendation,3 representation speedily altered a court which had
been functioning in a highly informal manner.53 The presence of
counsel further reinforced the requirement of competency — an
attorney (and only an attorney) could recognize and enforce the
crucial distinction between hearsay or surmise and legally com-
petent evidence.

In sum, the Family Court Act established a new court which,
while it closely resembled its predecessor, unified the statewide -
Jjuvenile court system, decoupled status offenses from delinquen-
cy and established a new dispositional framework. The Act brought
some measure of due process to the court through the introduc-
tion of legal representation and the re-introduction of the competency
standard. The age of procedural anarchy had concluded, and the
system commenced a return to its criminal due process antecedents.

B. Caselaw Development

Conteniporary national juvenile justice standards have been
shaped primarily by the 1967 United States Supreme Court In re

536. L. 1962, c. 686, §242. The origin of the term is a mystery—the Legislature
may have adopted a neutral sounding phrase to assuage possible controver-
sy concerning the introduction of counsel, then defined the term as
synonomous with “attorney.”

537. L. 1962, c. 686 §249. The “at request” clause has since been amended to
require the appointment of a law guardian in virtually all cases; see Family
Court Act §§249 and 249-a.

538. See pages 159-160.

539. New York was the first state to provide counsel and only one additional
state, California, enacted a similar provision prior to the 1967 Gaulr deci-
sion mandating representation in delinquency cases; see Cal. Welf. and Inst.
Code §701 (1966).
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Gault decisions® and litigation which flowed directly from the
Gaulr opinion.5 Reviewing the highly informal, albeit typical,
procedures applied by the Arizona juvenile courts, the Supreme
Court concluded that basic criminal constitutional due process stan-
dards were required to sustain a delinquency finding. Ergo, the
Court held that a juvenile was entitled to notice of the charges,
the right to confront and cross-examine witnesses, and the right
against self-incrimination. Gaulr further determined that a child
is entitled to counsel in “proceedings to determine delinquency
which may result in commitment to an institution.”$42 o

Continuing the development, the United States Supreme Court
held that delinquency conduct must be ptoven beyond a reasonable
doubt5# and that also a child cannot be subjected to double
jeopardy.5# Federal and state coutts have held that a child must
be advised of his right to remain silent and the right to have counsel
present prior to custodial questioning by police officers.5# Other
decisions, however, have held that criminal due process rights are
riot applicable in toto; the right to trial by jury, for example, does
not extend to delinquency proceedings®# and a youth may be sub-
. ject to pretrial detention in citcumstances where an adult would

540. 387 US. 1.

541. Gault was but the second Supreme Court decision involving juvenile justice.
The first, determined only one year earlier, concerned the transfer of cases
from the juvenile courts to adult criminal courts; Kent v. United States. 383
U.S. 541 (1966). '

542. 387 U.S. at 41. Almost all delinguency charges may result in commitment
or placement, though excluding the possibility of loss of liberty presumably
removes the right to counsel. Tn any evenit, New York mandates that counsel
be assigned in every juvenile delinquency and status offense case; see Family
Court Act §249. :

543, In re Winship 397 U.S. 358 (1970); Winship invalidated the New York statute
which required only proof by a preponderence of the evidence.

544. Breed-v. Joiies, 421 U.S. 519 (1975).

545. See, e.g. In re JM.A., 542 P.2d 170 (Alaska, 1975).

346. See McKeiver v. Pennsylvania, 403 U.S. 528 (1971).
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be entitled to release or bail.5¥” In summary, juvenile proceedings
must adhere to “the essentials of due process and fair
treatment.”” 548

The range of caselaw after passage of the Family Court Act
in 1962 is beyond the scope of this chapter — the essential fact
is that, aided by counsel for both sides (the requirement of defense
representation inevitably led to counsel for the petitioner or public
‘prosecution), juvenile courts across the country have been
transformed into tribunals which closely resemble their civil and
criminal counterparts. Court procedures for delinquency cases
which are, by definition, predicated upon criminal conduct, have
turned back to its criminal court origins. The paradox is that the
application of largely criminal due process standards has been view-
ed as a novel phenomenon when, in fact, the juvenile courts not
only evolved from criminal law, but had applied cr1rnma1 procedure
until well into the twentieth century,54

Of course, the revitalization of due process has not escaped
the New York courts. One year prior to the Gault decision, the
New York Court of Appeals, relying on the then new Family Court
Act, concluded that delinquency actions are “.. at the very least
quasi-criminal in nature,”5% thereby implicitly overruling the 1932
Lewis case.5!

547. Schall v. Martin 104 S. Ct. 2403 (1984).

548. McKeiver v. Pennsylvania, 403 U.S. 528 at 541, quoting Kent v. United
- States, 383 U.S. at 562.

549, This is not to suggest that delinquency procedure is now fully equated with
criminal. Several unique aspects characterize the juvenile courts, 1nclud1ng
a strong reliance on divergence from court and a specialized, expansive
dispositional process.

550. Matter of Gregory W., 19 N.Y.2d 55, 62, 224 N.E.2d 102 (1966).

551. See pages 149 through 153 for a discussion of the Lewis case.
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Immediate post-Gault decisions dealt with such issues as cor-
roboration of unsworn testimony,** suppression™ and the applica-
tion of Miranda warnings to delinquency arrests.* The appellate
process for juvenile cases, which had grown stale during the pro-
cedural “anarchy” era, has been utilized increasingly to deter-
mine standards and establish judicial policies.

Although-focusing on delinquency, the dramatic changes have
affected companion juvenile proceedings, including status offenses
(PINS) and child neglect. At least in New York, the Legislature
and the courts have readily applied several of the newly discovered
rights to status offenders. Thus, for example, proof must be beyond
a reasonable doubts® and the child must be represented by
counsel.55¢ The application of due process to child neglect pro-
ceedings, however, has been more ambiguous process. Protective
proceedings, unlike delinquency, are clearly civil in nature, despite
their criminal law antecedents. It is hence not surprising that courts
have relied upon civil litigation principles in determining procedure,
including notice, proof and evidentiary standards. But to a court
which totally lacked a procedural framework, the introduction of
any standard, whether criminal or civil, represents a significant
development.5” Of perhaps greater significance in adjudicating

552. In re Steven B., 30 A.D.2d 442, 298 N.Y.S.2d 533 (First Dept.- 1968).
553. Matter of Gary C., 42 A.D.2d 704, 346 N.Y.S.2d 276 (Second Dept. 1973):

554. Matter of Jose R., 35 A.D.2d 972, 317 N.Y.S.2d 933.(Second Dept. 1970).
Miranda required that a criminal defendent be advised of his right to re-
main silent, to have an attorney present and that statements made could be
used against him, as a pre-condition to custodial questioning by police
officers. :

555. Family Court Act §744(b).
556. Family Court Act §249.
" 557. The distinction between criminal and civil due process is often narrower
than many people assume; basic requirements, such as notice. confronta-

tion and the right to appeal, generally apply. to civil cases.” albeit in less
rigorous form than criminal procedure standards. ‘ :
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child protective proceedings is the requirement that both the child
and the parent be represented by separate independent counsel. 558

As in any complex institution, a modification to one compo-
nent affects the entire structure. Thus, affording representation in
certain proceedings introduces a procedural formalism which
ultimately is applied, at least in part, to proceedings which may
lack counsel — the judges simply become attuned to evidentiary
code rules. Similarly, case decisions involving one cause of action
may form precedence for comparable actions (e.g. the application
of delinquency standards to status offense cases, despite the lack
of a constitutional requirement). To juvenile courts, including the
New York Family Court, the result has been the development of
proceedings applying virtually the full panoply of procedural and
evidentiary legal rules.

C. Statutory Amendments

The post-Gault caselaw developments have encouraged, if not
mandated,, widespread legislative code revisions. Unconstitutional
statutes require legislative correction, while judicial procedural rules
should be and ordinarily are codified.*® So too, important cases
stimulate public and legislative concern; frequently, the result is
statutory changes of a magnitude well beyond constitutional
conformance.

558. See Family Court Act §§249 and 262. The parents’ right to counsel was
first established by the Court of Appeals; Matter of Ella B.. 30 N.Y.2d 352,
285 N.E.2d 288 (1972). Interestingly the United States Supreme Court subse-
quently reached a contrary result; See Lassiter v. Department of Social Ser-
vices, 452 U.S. 18 (1981). In the interim the Ella B. decision had been codified
and the right continues statutorily.

559. Sooner or later, most appellate decisions which affect statutory language
(as opposed to interpretation) are codified in the interest of clarity and com-
pletion; examples include the 1982 redraft of juvenile delinquency laws (See
L. 1982, c. 920, enacting the present Family Court Act Articie Three) and
the right to assigned counsel (See L. 1970, ¢. 962, amending Family Court
Act 249). Swatutes which have been declared unconstitutional are ordinarily
amended, although legislative distaste may occasionally preclude statutory
conformance; an example of the latter is Family Court Act §712 which still
defines a “‘PINS” child as “‘a male less than sixteen years of age and a female
less than eighteen years of age. . " despite the fact that the age differential
was invalidated in 1972; See In the Matter of Patricia A., 31 N.Y.2d 83, 286
N.E.2d 432.
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For these reasons, as well as the increase in juvenile crime
recorded during the 1960s and 1970s, New York’s delinquency laws
have been continuously revised in the past generation. Given the
high crime rate and a growing public perception that penalities are
overly lenient (for adult and juvenile alike), a legislative response
was perhaps inevitable. After several unsuccessful attempts to enact
more stringent provisions, the Legislature adopted the 1976 and
1978 juvenile.justice reform and juvenile offender acts. . .

The 1976 Act established a new category of delinquency, the
“designated felony,’56? limited to violent crimes, such as
homocide and first-degree robbery. Children above the age of four-
teen who are found to have committed designated felonies may be
placed for periods of three to five years, (as opposed to the “nor-
mal” eighteen-month placement) with a minimum period of up

‘to eighteen months secure confinement.5! Prosecution was
strengthened by granting the District Attorney the optional power
of presenting such cases before the Family Court.56 Perhaps most
significantly, the court was directed to consider “the need for pro-
tection for the community,” a provision that constitutes a sharp
philosophical change from the concept of individualized justice bas-
ed solely on the needs and interests of the child.5¢

The 1976 Act was quickly followed by the 1978 Juvenile Of-
fender Act. The 1978 legislation lowered the age of criminal respon-
sibility from sixteen to fourteen for a wide range of crimes, in-
cluding first- and second-degree robbery and burglary, first-degree
assault and first-degree rape, arson and kidnapping. The age of
criminal responsibility for murder was reduced to thirteen. The
age reduction automatically precludes Family Court jurisdiction
and thereby subjects youths to prosecution in adult criminal courts.
The detailed provisions involving preliminary hearings, indictment,

560. Family Court Act §301.2 (8).

561. Family Court Act §353.5.

562. Family Court Act §254-a; the relevant County Attorney or Corporation
_ Counsel and the County Executive or Mayor (of New York City) must agree

to District Attorney prosecution. Other delinquency-actions are prosecuted

by the Corporation Counsel or County Attorney. '

563. Family Court Act §301.1.
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detention and bail, removal or transfer to the Family Court, and
sentencing are beyond the scope of this book. It should be noted,
however, that the substantive body of adult criminal law is, with
some exception, applied to children below the age of sixteen who
are subject to the 1978 Act’s provisions.

The result of the Juvenile Offender Act is that, for the first
time since 1824, the discretionary power of the court to waive the
criminal penalty regardless of the circumstances of the case has
been abolished.564 A youth arrested for the alleged commission of
a serious juvenile offense is subjected to adult procedures including
bail, indictment, and public hearings.565 The Juvenile Offender
Act thus represents the first important historical break in the juvenile
court movement or, more broadly, the movement to treat children
separately. As noted earlier, the juvenile justice system itself was:
. not, as commonly assumed, born full blown in the twentieth cen-
tury, but was the result of an evolutionary development that began
almost simultaneously with the establishment of the prison
system.% Thus, New York’s 150-year history of maintaining an
age threshold of criminal prosecution (except for murder cases)
has been abruptly terminated. The incarceration of youths in adult
prisons for criminal activities, a measure permitted without hear-
ing under the Juvenile Offender Act,57 had been attacked suc-
cessfully at the inception of the prison system in the early 1800s
and gradually abolished by the end of that century.

Interestingly, the nineteenth century “child savers” movement
had been motivated, in part, by the increase in the juvenile crime

564. See page 29.

565. There are however, provisions for “removal” or transfer to the Family Court,
and the penalities available upon conviction are less than those that may
be imposed upon an adult; See Penal Law §60.10.

" 566. See page 25 et seq.

567. Under the Juvenile Offender Act, a child ““placed” for commission of a
serious offense miay be transferred, without hearing, to an adult program
upon attaining the age of eighteen. Thus, for the first time since 1909 a per-
son may be incarcerated in a penitentiary for a crime committed when under
the age of sixteen.
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rate which followed the Civil War.56 At that time, reformers cited
the prevalence of youthful criminals to justify rehabilitative measures
designed to remove children from the penal system (as well as to
remove children from deleterious home environmients percelved
as crrme breedlng habltats) Pumshment con51derat10ns were to be
excrsed from the chlldren s lega] system A century | later, a roughiy
' commensurate increase in jlivemle crime has been crted as justlﬁca-
tion {o recrrmmallze to restore pumshment afid commumty pro-
tection as legmmate Juvenlle justice functions.56? Probably neither

approach has registered any appreciable effect ori cfime rates.®

The most recent delmquency statutory 1nnovat10n has been the
1982 recodificatioii of delinqueicy statiites.5™ Burldlng upon post-
Gault caselaw. and the introduction of counsel, both. defense and
prosecutlon the current code’™ prescribes detalled procedures
ranging from prehmrnary hearmgs and motion practice through
ev1dent1ary standards and dispositional adJudrcatlon The result is
a highly striictiired procedural framework sirhiliar to criminal and
civil practice acts.5

With respect to status offenses (or “PINS"), the post-1962
period has been marked by controversy concerning the very ex-
istence of this unique cause of action. Reflecting a national debate,
several groups have advocated abolition, contending that status of-
fenses should not be judicially actionable. Other groups have ad-
vocated a continuation, if not expansion, of the courts’ ability to

568. See page 67.
569, Punishment is a legitimate interest in the adult criminal system to which
juvenile offenders are subjected under the 1978 Act. Such punishment is

ostensibly still precluded in the family courts, but commumty protecuon
is a recognized factor under the 1976 Act; See Family Court Act §30L.1.

570. Though nineteen century reformers claimed such credit; See page 67.
571. L. 1982, c. 920.

572. Family Court Act Article Three.

573. The 1982 amendments also completed the divorce of delinguency and status

offenses through the enactment of a distinct code applicable only to juvenile
delinquency proceedings.
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prescribe remedies for truancy, runaway behavior and ungovernabili-
ty. The upshot has been a legislative stalemate. However, the secure
detention of a status offender child has been prohibited and PINS
children cannot be placed in secure or restrictive settings.5™ For
the first time since the pre-Civil War era, non-criminal juvenile
activities, however dangerous or dysfunctional, are treated as
separate from delinquency.5

Last, child protective proceedings, ranging from neglect to per-
~ manent termination of parental rights, have emerged as distinct ac-
tions. Culminating several generations of legislative development,
the 1922 Children’s Court Act had virtually merged delinquency,
status offenses and child neglect.5 The triad of major juvenile
proceedings was partially split by the 1962 Family Court Act.57?
Subsequently, in 1969 and 1970 the Family Court Act was amend--
. ed to tighten procedures for neglect and abuse proceedings, par-
ticularly relating to children who may have been physically or sex-
ually abused.5™® This was followed by sequential additions to the
child protective reporting laws,*® placing a greater emphasis on
investigation and social service involvement in lieu of court pro-
ceedings. In recent years, the Legislature has liberalized somewhat
the termination of parental rights statutess8® and has enacted the
Child Welfare Reform Act, a broad mandate to provide preventive
family services and social service accountability designed to en-

574. See Executive Law §515-a. The courts have thereby lost the ability to curb
serious status offense conduct through loss of liberty, a depravation which
somie critics criticize as having “‘removed the teeth” from status offense laws.

575. See pages 43 through 46 for a description of early development of status
offense concepts.

576. See page 131.
577 As has been noted, the 1962 Act focused on parental responsibility in neglect
sitwations and provided different remedies for delinquency, PINS and neglect;
See pages 161 and 162.
578. See L. 1969, c. 264 and L. 1970, c. 962.
57. See Social Service Law §411 and seq.

580. See Social Service Law §384-a.
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courage family rehabilitation of, fallmg rehabilitation, to facilitate
the adoption of children who have been placed in fostet care.!

Throughout the wtdespread statutory and caselaw upheavels
the consortium of rellglous based and non-sectarian private and
public child care agenc1es first developed in the 1870s has remain-
ed largely intact, servicing large numbers of children through i in-
vestigative, prosecution and placement mechanisins. 582

_ In many respects the system has come full circle in the past
tweiity yeats, returning to pririciples which were eroded during
the nineteenth centuty arid abolished in the early years of the pre-
sent century. Procedural 1rregular1ty has been supplanted by a return

 to the traditional notions of due process employed by adjudlcatory
tribunals, as enhariced by significant new rights — such as the right
to counsel — which neither children nor adult défendarits enjoyed
until recentiy.58 In a similar vein (albeit more controversial),
delinquency has been partlally recriminalized through the Juvenile
Offender Act and the concept of pubhc protection.as a juvenile
justice purpose, excised after a lengthy battle, has reappeared After
150 years, the infancy presumption age of fourteen has been resur-
rected in slightly modified form (The Juvenile Offender Act) 584
i.e. the historic protections afforded to youths between the ages
of fourteen and sixteen have been abrogated.

58l. See Social Service Law §409 and seq.

582. See pages 60 through 63. Given the changing perceptions regarding child
protection and the mcreasmg role of public oversight and financing, the
preservation of New York’s unique quasi-private child care system constitutes
a remarkable achievement.

583. Ironically, the historic procedural protections had been enhanced during
the thirty-year period of juvenile court “anarchy.” For example, the right
to assigned counsel never existed in the criminal system prior to.the juvenile
court split — the child hence gained back a good deal more than he had
earlier surrendered.

584. The Juvenile Offender Act reduces the criminal “infancy™ age 1o twelve

in murder cases. thereby subjecting thirteen-year-old youths to automatic
criminal prosecution for the first time since at lcast the sixteenth century.
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On the other hand, heavy state intervention in the name of
child protection continues. True, wholesale prosecution, as prac-
ticed by societies for the prevention of cruelty to children and child
welfare agencies in the late nineteenth century, has diminished (and
the anti-immigrant bias has been removed, perhaps to be replaced
by a socio-economic bias). In addition, parental procedural rights,
including legal representation, have been greatly strengthened in
the past generation. But the major principle of “saving” children
from detrimental environments (as perceived by social welfare of-
ficials) remains strong.

Several of the unique juvenile justice concepts, painstakingly
built over a century of development, continue in practice. Thus,
records are afforded a high degree of confidentiality, hearings are
private affairs from which the press and public are barred and the -
courts attempt to prescribe highly individual remedies drawn from
psychological, social and educational models. Juvenile justice has
changed significantly in recent years (and many of the changes
represent healthy improvements), but remains largely the unique
and dedicated albeit imperfect system envisioned by reformers
active over the course of many generations.
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CONCLUSION

New . York’s children’s laws were originally predicated upon
commori-law principles. The mfancy presumption virtually preclud-
ed the criminal prosecution of a youngster below the age of four-
teen and severe common-law punishments, such as execution, were
rarely 1mposed upon children of any age. The state would not in-
tervene in familial affairs. Parental authonty reigned supreme,
precluding governmental child protective measures.

The first deviation from common-law principles was prompted
by the substitution of lengthy incarceration for the historic
punishments of death or forfeiture. A reform of the age of enlighten-
ment, solitary confinement was perceived as rehabilitative; the
human spirit could be redeemed through contemplation, educa-
tion and religious exercise. Upon completion of the first state
penitentiary, the penal law was revised to substitute imprisonment
for the more barbaric common-law sanctions. The reform was
subsequently extended to children with the 1824 establishment of
the House of Refuge. Intended as a rehabilitative center for youths
who had been criminally convicted (mostly children beyond the
age of criminal law infancy), the refuge houses, extended statewide
in 1840, confined a larger number of vagrant and unruly children.
State intervention to curb adolescent anti-social behavior had
become an accepted policy.

Juvenile justice philosophy was dramatically modified after
the Civil War with the passage of the 1865 Disorderly Persons Act
and the 1877 Act for Protecting Children. The war, with its con-
comitant casualties and dislocations, was followed by rapid in-
dustrialization and massive immigration. Public intervention was
deemed necessary to “save” children from criminal careers, destitu-
tion and un-American influences. Enacted in rapid succession, child
neglect, truancy, ungovernability and adoption laws constituted
remarkable innovations which profoundly altered the legal rela-
tionships between children, their parents and the state.

Simultaneously, a multitude of private child care and child
protective agencies, religious based and non-sectarian, received
legislative charters to provide ameliorative services and rescue
children from unwholesome environments. An expanded organiza-
tional network, including societies for the prevention of cruelty

175



to children and the Children’s Aid Society, engaged in extensive
lobbying and fund-raising activities. By 1885, 23,592 of New York
State’s children were institutionalized in houses of refuge, asylums
. and agrarian schools. In one generation a large sophisticated juvenile

justice system had evolved. Remaining within the criminal law struc-
ture, the new legal principles were codified through the 1881 Penal
Code and the 1882 Commitment of Children’s Code.

Subsequent refinements continued the thrust toward greater
state intervention coupled with a liberal attitude toward the
rehabilitative potential of children. Examples include the
decriminalization of delinquent conduct and abolition of the in-
fancy presumption. Probation departments were established to pro-
- vide investigatory and supervisory services under judicial auspices.
Development was largely completed with enactment of the 1922
Children’s Court Act, which virtually merged delinquency, status
offenses and child neglect. Saving the child had become the para-
mount consideration — the underlying conduct, criminal or non-
criminal, performed by the child or the parent, was viewed mere-
ly as symptomatic or as one consideration in formulating a
rehabilitative prescription.’

After the turn of the century, practice and procedure became
the dominant themes. Children’s' Court parts and independent
children’s courts were sequentially established to administer in-
novative juvenile laws and relieve the criminal courts of the child -
protective burden. The courts, perceived as an amalgam of legal
and social elements, were largely result rather than procedure-
oriented. Procedural informality and experimentation were initial-
ly invalidated by the appellate courts. Ultimately, however, the
judiciary, citing the 1922 Children’s Court Act and the prevalent
national caselaw, upheld the juvenile courts’ social orientation and

' the substitution of rank informality for due process. Commencing
in 1932, procedural requirements, applied in different form to every
criminal and civil proceeding, were for the most part irrelevant
and the juvenile courts were free to follow their own path in the
apparent interest of the child. The era of procedural “anarchy”
continued until enactment of the 1962 Family Court Act and the
subsequent restoration of due process standards following the
Supreme Court Gault decision.
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Several themes characterized the century of children’s law -
development (approximately 1824 through 1932). First, the move-
ment was totally child-oriented — parental interests, historically
paramount, were frequently ignored. Thus, the early adoption laws
did not require parental consent in many circumstances. The 1881
Penal Law permitted the commitment of vagrant or “street” children
without a showing of parental neglect. Child care agencies placed
children in remote agrarian regions, far removed from possible
parental involvement or even visitation.: As late as 1930, the ap-
plicable statutes did not take cognizance of preventive services,
familial rehabilitative techniques or alterntives to placement. Child
welfare groups apparently assumed that detrimental environments
could not be rectified, regardless of the cause. Parental fault was
hence immaterial, an extraneous consideration to child-saving man-
dates. Only the courts, in the lan Heck and Knowack decisions,8
attempted to balance children’s interests (as perceived by the child
protective agencies and the lower courts) with historic parental
rights, concluding that parental neglect must be proven as a prere-
quisite to child commitment and that a parent always maintains
the equitable right to regain custody upon a showing of fitness.

Second, the juvenile justice movement was to a large extent
fueled by anti-immigrant prejudice. Child savers were super patriots;
if parents could not Americanize their offspring, others would do
the job. The reports of child welfare and child protection agencies
are replete with descriptions of foreign parental deficiencies and
child saving accomplished by placement with wholesome American
families or institutions. Witness the Children’s Aid Society obser-
vation, published in their first report, that “the pauperism and pover-

“ ty of England and Ireland has been drained into New York. The
children of this class, naturally, have grown up under the concen-
trated influences of the poverty and vice around them” ¢ or the
Society for the Prevention of Cruelty to Children castigation of

. the “very many ignorant foreigners who... fondly clinged to the

lax practices of their old homes. . "¢’ A foreign bias permeated

- 585. See pages 89 and 94.
586. See page 54.
587. See page 4.
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the system, providing the impetus for stringent statutes. The
language may have constituted, at least in part, rhetoric designed
to enhance public support; but in a state populated by large numbers
of immigrants, the repercussions were profound.

Third, the movement reflected an anti-governmental attitude
or, conversely, a belief that only private organizations could ade-
quately protect children. Criminal justice might be a governmen-
tal function, from prosecution by a district attorney to incarcera-
tion in a state penitentiary, but juvenile justice was to become the
province of the private agency. Ergo, prosecution was largely by
societies for the prevention of cruelty to children and child care
was accomplished through institutionalization or foster placement
under the auspices of almost countless private agencies. Of course,
‘state and local funding was essential, the courts were cruicial and -
legislative charters were a necessity. But delivery of services was
largely a private organization monopoly. The private approach was
subsequently compromised by the development of state training
schools (frequently after a private agency, such as the Industry
School, had floundered), the emergence of county departments of
social services and the increasing state oversight exercised by the
- State Board of Charities. But the private sector remained strong.
Even today, New York’s children are frequently assisted by private
child welfare agencies.

. A corollary to the private eleemosynary approach was the
valiant attempt to eliminate a dependence upon annual govern-
mental subsidies. For example, numerous “vice” taxes on such ac-
tivities as alcohol consumption and theatrical performances were
earmarked for child care agency purposes while S.PCC.s were par-
tially funded by receiving court fines and penalties levied for viola-
tion of children’s laws.58 One advantage of the contract labor
system was the fact that it was self-supporting. The houses of refuge
even secured the passage of legislation which granted them the
authority to release the most economically dependent, retarded and
handicapped children. The neediest child hence received the least
service. Had the system developed as a purely governmental func-
tion, it is possible that such abuses would have been redressed at
an earlier date. For all its efforts, the system probably never achieved

588. See page 74.
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anything approaching financial self-sufficiency, although the at-
tempts evidence a strong underlying private charitable philosophy.

Fourth, the movement was largely religious based. Early child
welfare organizations such as the Children’s Aid Society, were
ostensibly non-sectarian. But their endeavors were, in time, perceiv-
ed as Protestant attempts to proselytize and convert 1mm1grant
Catholic children and, to a lesser extent, youths of Jewish orlgm
One reaction was the mcorporatlon of religious-based agencies,
such as the Shepard’s Fold and The Hebrew Benevolent Society,
organizations devoted to protecting the faith of needy minors. As
juvenile justice system development progressed legislation was
enacted to assure placement in institutions or families which mat-
ched the child’s religious background — even the probation officer
was ordmarlly required to be of the same rehgloUS faith. The fact
that most of the religious agencres have provided uninterrupted ser-
vices for over a century is a testament to the powerful political
const1tuenc1es they represent

Last, the system gradually receded from its criminal origins, -

forming indigenous concepts. The trend became pronounced with
the development of separate Children’s Court parts followed by in-
dependent tribunals devoted exclusively to children’s affairs. Con-
ﬁdentlalrty, privacy of proceedings, a rejection of judicial trapp- ‘
ings, reliance on a social work model (e.g. probation) and an ex--
panded dispositional process were fashioned expressly for the

juvenile courts. Gradually, the system even developed its own

peculiar nomenclature.5®

Of greater significance, the children’s courts, cast adrift from
criminal standards, developed highly irregular procedures. Under
the guise of parens patriae, historic procedural protections; found
in every judicial and administrative organization, were -largely.
abrogated. Procedural disorientation was a late doctrine, sanctioned
only after the 1932 Lewis decision.5 It was also the first to be

589. For example, plaintiffs or co’mplainantsvwere deemed "petitioners" and defen-

dants were deemed *‘respondents.” A trial became an “adjudicatory hear-

- .ing”-and later a.*fact-finding’> hearmg while sentences or final judicial orders
were renamed *“dispositions.”

590. See pages 148 through 153,
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discarded (however involuntary on the part of the juvenile courts).
The paradox of informality, as noted by Professor Tappan, was that
the courts, although *‘designed to ensure a superior justice through
protection of the child...have to an excessive extent abandoned the
fundamentals upon which the methods of promoting justice are
based.”>?! In one respect, the brief era of procedural “anarchy”
represented the culmination of a century of juvenile justice develop-
ment — the end, child protection, justified almost any means.

One interesting footnote to the history of children’s laws is the
- fact that several major legislative innovations appear to have resulted
in unintended consequences (though some of the results may have
been promoted by child welfare advocates). The House of Refuge,

for example, was at first granted authorlty to receive only children
who had been convicted of committing crimes, but quickly became,

- without legislative authorization, the institution where vagrant and

destitute youngsters were transferred by the police and the
almshouses. The infancy presumption was deemed to be nullified
by the 1909 amendment substituting the words “juvenile delin-
quency” for “misdemeanor,” although it appears doubtful that the
Legislature intended to abolish the fundamental principle in such
cavalier fashion, And, to cite a third example, the 1922 divorce
of the juvenile court parts from their parent criminal courts led
to procedural anarchy, a result which the Legislature probably did
not envision. The juvenile justice system developed an indepen-
dent thrust, regardless of legislative intent.

The good faith of the people who developed and expanded the
system cannot be faulted. House of Refuge founders believed deeply
that long-term rigorous incarceration would rehabilitate youngsters.
Child care agency officials were convinced that placement of im-
migrant children in American rural homes was the key to produc-
tive adulthood. Early juvenile court judges believed strongly that
the system could work for the benefit of children. Child care agency
executives were sincere when they attributed a decline in juvenile
crime to child protection and decriminalization legislation (just as
contemporary critics are sincere in their belief that re-

* criminalization will reduce the juvenile crime rate).

Fundamentally, the system’s development constituted a logical
progress1on 1ntended to enhance society’s ability to protect children

591. See footnote 397, page 124.
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from lives of crime, poverty or vagrancy through education and
substituted family structures. Each measure could be justified on
that basis. When specific abuses occurred, such as the exploita-
tion of children under the contract system, remedial legislation was
ultimately enacted. When a weakness was perceived, such as the
lack of investigation and prosecution in the late nineteenth cen-
tury, it was remedied (through establishment of S.P.CC.s).

" On the other hand, the combined consequences of massive
legislative and judicial intervention was an unfortunate diminution

of parental rights and, more significantly,a-quantuit ificreasein ==

the nuimber of children who faced a loss of liberty or who becaime
the subjects of questionable social expetiments as 4 replacement
for familial relationiships. The legal system, which had long sougit
to protect children through doctrines of noni-intervention, such as
the infancy presutnption and presutned parental fitness, turned the
table by seeking to protect youths through coercive state interven-
tion and restrictions imposed upon parental discretion. At the begin-
niing of the nineteenth centuty the most egregious parental miscon-
duct, siich as violent physical or sexual abuse, was unactionable.
By the beginning of the twentieth century, intervenition hiad become
5o pervasive that innocent children’s ballgames formed a basis for
court action.5% Obsessed with the perceived need to rescue and
rehabilitate children, the system had lost sight of the countervail-
- ing family relationship rules which had guided the legal system
for centuries. Ultimately, even the procedural and evidenciary stan-
dards underpinning Anglo-American jurisprudence were discard-
‘ed. The juvenile justice system, asdeveloped in the nineteenth cen-
tury, thereby created a fundamental imbalance between state power
and the family. '

Finally, the history of juvenile laws is in large measure a chroni-
cle of the reaction to the forces which forged modern industrial
society. Industrialization, immigration and urbanization were
realities which affected greatly the family structure, Legislative,
judicial and social mandates were consequently required to redefine
parental and state authority and to protect children. The errors may
have been great, and have been only partially redressed, but the

592. Sec the 1904 statemetit of Justice Julius Mayer. a New York Children’s Court- -+
part judge. quoied on page 120, o ‘
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motivation was understandable. Societal pressures had overwhelmed-
the common-law tenets. Creation of the juvenile justice system was -
a necessity, one vital link in the development of contemporary legal
and social institutions.
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' CHRONOLOGICAL TABLE
DATE EVENT ' PAGE
1796 — First New York Penitentiary authorized (for adults) 12
1807 — The Orphan Asylum of the City of New York:
lncorp()l“ated t,s,,a.in;,..s§,¢,.‘.n..,u,.,ﬁ... 2]
1816 — The New York Socnety for the Prevennon of Paupernsm
founded...,;5,.,_.,,,,1.,.,,.,_.,,‘.,,..,.,,,,... 26
1824 — The Society for the Reformation of Juvenile Delinquents
legislatively incorporated to construct and operate the
New. York City House of Refuge. P .
1846 — The Western House of Refuge founded . R
1851 — New York Juv‘enile Asylum established. .. ... .. ... 5“7-
1853 — The Children's Aid Society established.,......... 53
1856 — The Buffalo Juvenile Asylum founded.. . e B0
1860 — The Hebrew Benﬁvolent Society of New York incor-
porated (the first relngious-hased child care agency). 60
1863 — The New York Catholic Protectory incorporated. ... 60
1865 — The **Disorderly Child'" Act (the first statute permit- -
ting the judicial placement of children who had not been
criminally convicted).......... R R 43
1868 — The Shepard’s Fold mcorporated (a Protestant rehglous-
61



1870 — Elmira Reformatory estabhshed (to house the older

delinquentsy..............oivviiiiii ... 45 -
1875 — The first 5001ety for the Prevention of Cruelty to
Chlldren establlshcd ........................... 71
1873 — First adoption law enacted. e e 51

1875 — The confinement of children in almshouses prohibitedv 63

1877 — The comprehensive ‘‘Act for Protecting Children’’
enacted (the state’s first generalized neglect statute) 47

1877 — Matter of Donohue, upholding the constitutionality of

the 1877 Act for Protecting Children............. 88
' ‘1881 — The House of Refugé for Women established. ... .. 47
1881 — The Penal Code enacted (codifying and amending
children’s laws). I e 78
1882 — Commitment of Children to Institutions Code. .. ... 84
1884 — Contract labor of children abolished............. 64
. 1884 — First child care agency licensing act...... e 66

1885 — People ex rel Van Heck v. The Catholic Protectory
(limited the application of the 1881 Penal Code place-

ment of neglected children provisions)............ 89

1886 — Berkshire Farm established............. e 69
1892 — Statute permitting juvenile case segregation and

specialization enacted............... e 100

| 1895 — George Junior Republic founded....... e 69

1899 — Matter of Knowack decided (permitting a parent to regain
custody from an agency upon a showing of
rehabilitation) ................ ... .. ... 93



1901 — Child‘ren‘s Court parts csgablish‘ed in New Y'_o'rk City 101

1902 — Children’s Court parts expanded and strengthened in

NewYorkaty....“,.., ................ lOl
1903 — Segregation of chlldren § cases and records mandated ,

SlaterdC. ....... '..,‘.;;.'..-.,.,, ...... ;..a,’lQSI
1903 — Probation services authorized statewide........... 108 -

1905 — Pattial decrlmmalizatlon of delmquency (convncnon
llmlted ;o i de_leanor status. except capual cnmes) 112

1907 — Seggcggtnon of detamed chlldren mand.ate.d- s 114
|909 Chlldren Court parts estabhshcd m Buffalo 106

. 1920 — Constitutional - amendment authonzmg separate B
' childrenscourts ..... B R e 129

: '1922 Chlldren s Court Act: of the State of New York . 130
1924 - New York Cnty Chlldren 8 Court Act.. i -l3_0

1927 People v. Fitzgerald, applylng cnminal procedure stan-
- dards’to delmquency CASES: L l46

1933 — _New TY.,or_.k Ciw Doms'%;ip Bé?ﬂti;ﬂ?w Court Act,. ... 140

1962 Faml!y COU“ A(.t','.e'-i'o';a...‘-;.aa.;,.a»‘,.;.a 158
1967 — In re Gauh decnded...a,..;.a.,f..;.;}......;.. 164

1978 — The Juvemle Qtfender Act endcted, el g Cev 161








